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INTRODUCING PERSUASIVE LEGAL ARGUMENT VIA
THE LETTER FROM A BIRMINGHAM CITY JAIL

Mark DeForrest”

For a society to have a sense of its purpose in history, rhetoric
is necessary.!

The details of legal discourse matter. First and foremost, the
details of legal discourse matter because language is the es-
sential mechanism through which the power of the law is rea-
lized, exercised, reproduced, and occasionally challenged and
subverted.?

1. INTRODUCTION: THE CHALLENGE OF TEACHING
PERSUASIVE LEGAL ARGUMENT

Persuasive presentation—either in spoken or written form—
is something that the typical lawyer does virtually every day that
he or she practices law.? Whether working in civil or criminal
law, transactional or litigation practice, attorneys seek to present
information in ways that will persuade decision-makers to draw
conclusions favorable to the presenting attorney’s client or posi-
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tor of Gonzaga Law School’s legal research and writing program, for her helpful comments regarding
this Article. Additionally, thanks go to Earlene Kent of Western Washington University’s Administra-
tive Computing Department for her advice regarding several points of style in this Article. Finally,
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1. Vigen Guroian, Rallying the Really Human Things: The Moral Imagination in
Politics, Literature, and Everyday Life 189 (Intercollegiate Stud. Inst. Bks. 2005).

2. John M. Conley & William M. O’Barr, Just Words: Law, Language, and Power 129
(2d ed., U. Chi. Press 2005).

3. James Boyd White, Heracles’ Bow: Essay on the Rhetoric and Poetics of the Law 4
(U. Wis. Press 1985). According to White, “[a] lawyer’s professional day is largely made up
of conversations, oral and written, in which the object is to persuade another to a particu-
lar view. In this sense he or she is a professional rhetorician, and must be concerned with
the possibilities of rhetoric as a way of life.” Id.
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tion.* Yet, as ubiquitous as persuasive argumentation is in the
lawyer’s daily trade, many legal practitioners are not as efficient
or as effective as they could be in presenting persuasive argu-
ments due to an insufficient background in the basic methods of
legal argumentation.?

In law school, one common way of educating future lawyers
about persuasive argumentation is the “learn by example” me-
thod.® This method involves a professor guiding students through
various persuasive writing techniques via the examination of lite-
rature, sample briefs, oral arguments, or court decisions in the
expectation that the students will learn which rhetorical tech-
niques to embrace or avoid.” While the “learn by example” me-
thod does have certain weaknesses when it comes to helping stu-
dents to grasp the process of legal writing,® it is a tried and true
method, and is an effective method for teaching the particular
format and structure of drafting legal arguments.

Nevertheless, like all methods, the approach may be im-
proved, and one way to do so involves the presentation of a broad-
er rhetorical context to legal argumentation. Such a broader con-
text, when used to introduce persuasive legal writing, takes the
learner outside a formulaic approach to legal persuasion and al-
lows for the development of a deeper approach to legal persuasion
that looks not simply at legal format, but at the method and tac-
tics of rhetorical argumentation. Such an approach does pose a
challenge: how to keep the material both relevant to legal argu-
mentation and interesting while at the same time not drowning
the learner in jargon derived from disciples about which he or she
may be ignorant, notably philosophy and communications theory.

This Article proposes an approach to presenting the basic
principles of persuasive legal argumentation based on Martin
Luther King, Jr.’s Letter from a Birmingham City Jail. In this
Article, I will provide an overview of some of the contributions of

4. Seeid.

5. Kurt M. Saunders, Law as Rhetoric, Rhetoric as Argument, 44 J. Leg. Educ. 566,
566 (1994) (observing that “[m]any lawyers lack a basic understanding of the structure and
process of legal argumentation”).

6. See Cara Cunningham & Michelle Streicher, The Methodology of Persuasion: A
Process-Based Approach to Persuasive Writing, 13 Leg. Writing 159, 161 (2007).

7. See id. (providing a fuller overview of the “learn by example” method to teaching
persuasive legal writing).

8. Id.
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existing legal writing literature analyzing the use of the letter in
teaching persuasive legal writing. I will also extend this analysis
by demonstrating the value of King’s letter not only as a theoreti-
cal guide to persuasive writing techniques, but as a practical ex-
ample of techniques of persuasive argumentation that are part
and parcel of effective advocacy. Part II of this Article will estab-
lish the suitability of using King’s letter as an introduction to per-
suasive legal argumentation, using the nature and context of the
letter, as well as the letter’s use of persuasive rhetorical tech-
nique, to demonstrate the utility of the letter as a method of in-
troducing readers to the practical application of classical rhetori-
cal theory as developed by Aristotle and Plato. In Part III, the
Article will provide four examples of specific, practical persuasive
tactics King used to appeal to his audience. These tactics are:

(1) his use of an overarching theory of the Civil Rights
Movement’s work to give shape to his argument;

(2) his use of structure to prime his audience for his argu-
ment;

(3) his use of authorities recognized by his audience to sup-
port his argument and undermine that of his opponents;
and

(4) his employment of evocative, plain language to convey his
points.

Part IV of the Article will address some of the benefits of the let-
ter to mission-oriented teaching of persuasive legal writing. In
all, I will endeavor to show that King’s letter is well-worth read-
ing closely when beginning the study of the art of legal persua-
sion.

II. THE SUITABILITY OF THE LETTER AS AN
INTRODUCTION TO PERSUASIVE
ARGUMENT

There is a long tradition of using works from outside the legal
arena to introduce concepts and methods of persuasive presenta-
tion that are applicable to legal argumentation. Certainly, refer-
ences to and quotation of non-binding texts and authors, many of



File: DeForrest Galley(g).docx Created on: 6/8/2009 1:11:00 PM Last Printed: 6/8/2009 2:27:00 PM

112 The Journal of the Legal Writing Institute [Vol. 15

whom wrote in a non-legal context, are a feature of many judicial
decisions.? On a very basic level, it makes sense to use literature
written in a style that may be more familiar to the student before
plunging them into the technical formats and vocabulary of for-
mal legal advocacy.

In addition, there is little question about the merit to explor-
ing rhetorical theory in explaining persuasive legal argument,©
“[b]ecause law and rhetoric have a common cultural and historical
heritage, classical and contemporary rhetorical theory offer con-
ceptual frameworks for understanding and learning legal argu-
mentation.”’! A strong case has been made that social science
research, along with classical and contemporary rhetorical theory,
can provide valuable insights into human behavior related to per-
suasion.!? The value of examining other forms of rhetorical pres-
entation when teaching persuasive legal argument is also a func-
tion of the nature of legal advocacy. As regards the presentation
of rhetorical theory, legal argument is part of a broader matrix of
human communication regarding the use of language.’> While a
component of the legal system and thereby subject to particular
forms and functions, persuasive legal writing is also linked to rhe-
torical strategies and techniques developed not only within its
own ambit, but within other areas of study and persuasive argu-
mentation.’4 As German philosopher Josef Pieper once noted,
“[w]ord and language, in essence, do not constitute a specific or
specialized area: they are not a particular discipline or field. No,
word and language form the medium that sustains the common

9. For a general discussion of the use of such non-binding texts and authors in Su-
preme Court jurisprudence, see Robert J. Hume, The Use of Rhetorical Sources by the U.S.
Supreme Court, 40 L. & Socy. Rev. 817 (2006). Hume’s study includes an examination of
the Court’s use of diverse rhetorical sources including: commentaries on the law; critical
documents in the history of the development of the Anglo-American legal tradition;
“[r]espected [jlurists”; and “[r]espected [n]onjurists,” including various Founding Fathers,
philosophers, and scholars. Id. at 823.

10. See White, supra n. 3, at 4.

11. Saunders, supra n. 5, at 566 (explaining the validity of examining the connection
between law and rhetoric); see also Plato, Phaedrus 41 (261a) (Robin Waterfield trans.,
Oxford U. Press 2002) (Plato explains that legal rhetoric is not different from other types
of rhetorical presentation: “[t]hen the art of arguing opposite sides of the case is not re-
stricted to lawcourts and the political arena. No, it seems that all speaking will be covered
by a single branch of expertise (if it really is a branch of expertise)”).

12. See Kathryn M. Stanchi, The Science of Persuasion: An Initial Exploration, 2006
Mich. St. L. Rev. 411, 413.

13. See White, supra n. 3, at 4.

14. Id.
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existence of the human spirit as such.”’> As a consequence, look-
ing at the rhetorical techniques employed in other types of writ-
ing can provide an excellent introduction to presenting legal ar-
gument.16

As the following material will show, the nature and content of
the letter, King’s use of classical rhetorical technique, and subs-
tantive points that demonstrate both Aristotlean and Platonic
concepts of persuasive argumentation all make the Letter from a
Birmingham City Jail uniquely suitable for use as a vehicle for
understanding persuasive argumentation.!” Since beginning my
teaching career nine years ago, I have used the letter on several
occaslons to introduce persuasive argumentation to my students.
While the study of King’s letter will not result in complete mas-
tery of all of the methods of legal argumentation, the letter does
contain relevant examples of key techniques that are analogous to
those used by lawyers in their daily work. While not shying away
from addressing serious intellectual issues, the letter does a fine
job of holding the reader’s attention; while an excellent example
of classically rooted persuasive technique, a reader could never
mistake the Letter from a Birmingham City Jail for a dry and
dusty tome on ancient Greek rhetorical theory. Given the subject
matter of the letter, it also reveals the intersection of law, our
common law, and the power of language in a way that is uniquely
evocative. This is not to say that King’s letter can stand alone in
providing the reader and student with a sufficient grasp of legal

15. Josef Pieper, Abuse of Language, Abuse of Power 15 (Lothar Krauth trans., Igna-
tius Press 1992).

16. See e.g. Stephen A. Newman, Using Shakespeare to Teach Persuasive Advocacy, 57
dJ. Leg. Educ. 36, 36 (2007) (providing an overview of the use of Shakespeare to teach per-
suasive advocacy; “[p]ersuasive advocacy, a skill essential to the lawyer’s craft, may profit-
ably be studied in law school by exploring realms of knowledge far from the courtroom and
the legal textbook”). For a book-length treatment of Shakespeare’s use of classical rhetori-
cal method, see Miriam Joseph, Shakespeare’s Use of the Arts of Language (Paul Dry Bks.,
Inc. 2005).

17. For an example of using the Letter from a Birmingham City Jail to teach persua-
sive narrative techniques, see Shaun B. Spencer, Dr. King, Bull Connor, and Persuasive
Narratives, 2 J. ALWD 209 (2004); for an overview of an in-class exercise involving the use
of the letter to teach classical rhetorical devices to law students, see Kate Weatherly, Clas-
sical Rhetorical Devices & the Martin Luther King, Jr. “I Have a Dream Speech,” 20 Second
Draft (Bull. of Leg. Writing Inst.) 24, 25 (Aug. 2005). The applicability of King’s work to
legal study is not limited to legal argumentation; for example, King’s work has also been
employed to help understand contract theory. See Blake D. Morant, The Teachings of Dr.
Martin Luther King, Jr. and Contract Theory: An Intriguing Comparison, 50 Ala. L. Rev.
63 (1998).
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argument,; it is obviously not a legal brief or a complete survey of
legal rhetoric. The letter is best used as an introduction, to entice
the novice into beginning the work of understanding the applica-
ble skills involved in crafting persuasive legal arguments.

A. The Letter’'s Nature and Context

One of the qualities that makes the Letter from a Birming-
ham City Jail'® an effective introduction to persuasive legal ar-
gumentation is its quality as a rebuttal document. King wrote
the letter not simply to state his cause, but to win over those who
were conflicted about segregation and civil rights, those who had
yet to make an effective decision about which side they were on.
In that sense, the letter can be analogized to a reply brief, written
to convince King’s readers that the position set forth by his oppo-
nents was mistaken, not only in its applications, but in its under-
lying assumptions. And it is in this analogous function of the let-
ter that makes it such a valuable teaching tool for introducing the
fundamentals of legal argumentation.

Readers approaching the letter for the first time are often
surprised to find that King wrote it in response to a detailed, pub-
lic statement attacking the work of the Civil Rights Movement in
Birmingham, Alabama.'® While in jail after being arrested for
participating in a march that lacked a proper parade permit as
required by the authorities, King received word that an interde-
nominational group of clergymen had issued a statement calling
on the community to refrain from demonstrations against the re-

18. The letter itself is available on numerous internet sites and has been widely pub-
lished in print. The version of the letter cited to in this Article is from Martin Luther
King, Jr., Letter from a Birmingham Jail, 26 U.C. Davis L. Rev. 835 (1993) (reprinted with
permission). For background on King’s situation in Birmingham and the Civil Rights
Movement’s work there, see David Benjamin Oppenheimer, Martin Luther King, Walker v.
City of Birmingham, and the Letter from a Birmingham Jail, 26 U.C. Davis L. Rev. 791,
801-824 (1993).

19. The initial statement that King was responding to was issued on April 12, 1963, by
a group of white clergy responding to the civil rights demonstrations that King was in-
volved with in Birmingham, Alabama. A complete text of the Alabama clergymen’s state-
ment may be found at www.stanford.edu/group/King/frequentdocs/clergy.pdf. That King
wrote the Letter from a Birmingham City Jail in reply to the clergymen’s statement is
explicitly acknowledged by King in his Author’s Note to the letter. See Letter from a Bir-
mingham Jail, supra n. 18, at 835; see also Derrick Bell, The Triumph in Challenge, 54
Md. L. Rev. 1691, 1693 (1995); Wendell L. Griffen, Race, Law, and Culture: A Call to New
Thinking, Leadership, and Action, 21 UALR L. Rev. 901, 911 (1999).
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gime of segregation then unlawfully in effect in Alabama.2° This
Statement by Alabama Clergymen,?! was issued on April 12, 1963,
and signed by leaders of the Roman Catholic, Methodist, Presby-
terian, and Episcopalian churches in Alabama, as well as local
Jewish and Baptist religious leaders from Birmingham.?2 In their
statement, the clergy stated that demonstrations protesting se-
gregation were “unwise and untimely,” and that the civil rights
marches in the city, “however technically peaceful,” had “incite[d]
to hatred and violence.”?® Characterizing the marches as “ex-
treme measures,” the clergy denied that such direct action was
“justified,” and called on the local African-American community to
“withdraw support from these demonstrations.”2*

The clergymen’s statement began with a moderate tone, not-
ing that the authors had previously issued an appeal calling for
obedience to judicial decisions mandating desegregation.?’ The
statement went on to urge reconciliation and negotiations among
local leaders regarding racial issues, declaring that “recent public
events”—a reference that included the civil rights protests that
King had helped organize—“have given indication that we will
have opportunity for a new constructive and realistic approach to
racial problems.”26

This moderate and even hopeful tone, however, soon fades
from the statement as it begins to deal more directly with the
demonstrations in which King was involved. The clergy praised
the law enforcement tactics of Bull Connor’s Birmingham police
department, commending the “calm manner” of the police, and
called on law enforcement to continue their “calm” efforts to “pro-
tect our city from violence.”?” The clergy voiced concern that “out-
siders”—a not-so-veiled-reference to King—were at least “in part”

20. Letter from a Birmingham Jail, supra n. 18, at 835.

21. Statement by Alabama Clergymen, www.stanford.edu/group/King/frequentdocs/
clergy.pdf (Apr. 12, 1963).

22. Id.

23. Id.

24. Id.

25. Id. That the signatories were not committed to the regime of segregation was
acknowledged by King in his response, when he noted that Earl Stallings, one of the signa-
tories, had welcomed African-Americans to the First Baptist Church of Birmingham dur-
ing the civil rights protests there, and that the Catholic leaders of Alabama had integrated
the local Catholic university “several years” previously. Letter from a Birmingham Jail,
supra n. 18, at 846.

26. Statement by Alabama Clergymen, supra n. 21.

27. Id.
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responsible for the demonstrations,?® and called on local members
of the community, whites and African-Americans, to work for
“honest and open negotiation of racial issues” using “their know-
ledge and experience of the local situation.”2?

The clergymen minimized the African-American community’s
legitimate grievances in Birmingham by referring to the ongoing
civil rights protests as the result of “impatience” and emotional-
ism,3° understandable to be sure, but ultimately a product of
“people who feel that their hopes are slow in being realized.”3!
The statement closed with an appeal to the African-American
community to cease its support for the protests,32 for disputes re-
garding civil rights and equal treatment to be settled in the courts
and via “negotiations among local leaders,”? and for whites and
African-Americans to “observe the principles of law and order and
common sense.”? Any steps involving demonstrations or non-
violent civil disobedience were to be avoided, according to the
clergymen, in preference for efforts not through “the streets” but
through proper channels.35

In his reply, King methodically countered the arguments set
forth by the clergymen, and defended the direct action program
that the Civil Rights Movement was then undertaking in the
city.3¢ The text he produced has become famous world-over for its
defense of civil disobedience, human dignity, and non-violence.
Beleaguered as King was, his rebuttal was not an effort to preach
to the choir. King was writing not only to bolster the morale of
those involved in protests in Birmingham or elsewhere across the
South; he hoped to convince his readers and Southern white
Christians in particular,’” of the legitimacy of the Civil Rights
Movement. Many of those Southern whites were not necessarily
opposed to the Civil Rights Movement, but neither were they nec-

28. Id.

29. Id.

30. Id.

31. Id.

32. Id.

33. Id.

34. Id.

35. Id.

36. Letter from a Birmingham Jail, supra n. 18.

37. See David L. Chappell, A Stone of Hope: Prophetic Religion and the Death of Jim
Crow 150-151 (U.N.C. Press 2004) (explaining that King, through the Letter from a Bir-
mingham City Jail, “had some hope of making converts to his cause” among white Chris-
tians in the south).
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essarily supportive; they often sought to maintain a kind of neu-
trality between those who supported segregation and those who
sought reform for equality.?® King was seeking, at least in part,
to persuade this host of individual decision-makers, those who
had to decide, in their consciences and in their public actions,
whether they would work for a more racially just civic polity.3?
Why, a modern reader coming to King’s letter for the first
time might ask, was such persuasion necessary? For those of us
who have come of age after the 1950s and 1960s, it is sometimes
difficult to imagine that any person of good faith—the kind of per-
son open to the moral persuasion that King brought to bear in his
letter—would need much convincing regarding the legitimacy of
non-violent protest to bring attention to civil rights abuses. Dur-
ing the time, however, for people faced with the challenge of mov-
ing through and beyond segregation, the situation was often less
than clear. There was extensive opposition to the Civil Rights
Movement, and while a good deal of that opposition was due to
overt racism, not all of it was. Conservative standard-bearers like
1964 Republican presidential candidate Senator Barry Goldwa-
ter’ and scholar Richard M. Weaver were skeptical of the Civil

38. Id. at 4.

39. That Southern whites were open to persuasion on the question of segregation is
supported by writer Walker Percy’s observation that “[t]he argument from religion and law
is in the long run unanswerable. The Southern segregationist knows in his bones that he
can’t continue to profess Christ on Sunday and then draw a racial line to keep his fellow
Christians in their place—and his churches are beginning to move. He knows in his bones
that the Supreme Court decision [Brown v. Board of Education] will never be reversed and
must in the end be obeyed. He has a bad conscience.” Walker Percy, A Southern View, in
Signposts in a Strange Land 89, 93 (Patrick Samway ed., Farrar, Straus & Giroux 1991)
(originally published as A Southern View, 97 Am. 428 (July 20, 1957)). Interestingly
enough, King employs principles drawn from both theology and jurisprudence in crafting
the overall argument expressed in the Letter from a Birmingham City Jail, the same
sources Percy noted were undermining support for segregation in the south.

40. For Barry Goldwater’s views of the Civil Rights Movement during the early 1960s,
see Barry Goldwater, The Conscience of a Conservative 25—-31 (Regnery 1990) (originally
published by Victor Publg. Co., Inc. 1960). In the book, Goldwater wrote that he supported
the right to vote and other rights because they were related to property and contracts as
civil rights, but he opposed characterizing the right to vote and other rights related to
property and contracts as civil rights, but opposed characterizing school desegregation as a
civil rights issue. See id. at 27-28. Goldwater stated that while he supported “the objec-
tives” of the Supreme Court’s decision in Brown v. Board of Education, he was

not prepared, however, to impose that judgment of mine on the people of Mis-
sissippi or South Carolina, or to tell them what methods should be adopted and
what pace should be kept in striving toward that goal. That is their business,
not mine. I believe that the problem of race relations, like all social and cultur-
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Rights Movement because of fears that efforts at desegregation
would further foster statist intrusions into American culture—
intrusions that would, as Weaver characterized them, be based
“in ignorance, if not in a suicidal determination to write an end to
the heritage of Western culture.”* Opposition to federally man-
dated desegregation was not limited to elements within conserva-
tive circles; leading figures in the Democratic Party also opposed
desegregation. In the wake of Brown v. Board of Education, nine-
ty-six members of Congress signed a document known as the
Southern Manifesto decrying the Court’s decision as “a clear
abuse of judicial power.”#2 The backers of the manifesto included

al problems, is best handled by the people directly concerned. Social and cul-
tural change, however desirable, should not be effected by the engines of na-
tional power. Let us, through persuasion and education, seek to improve insti-
tutions we deem defective. But let us, in doing so, respect the orderly processes
of the law. Any other course enthrones tyrants and dooms freedom.

Id. at 31. Goldwater's views on educational desegregation as a civil rights issue were
unlikely to have been the product of racial animus, but instead likely resulted from ge-
nuine conviction regarding the scope of federal power. Goldwater had been a member of
the NAACP, was a member of the Urban League, and had personally ordered the end of
racial segregation in the Arizona Air National Guard when he had served the Guard as its
chief of staff. See Gilbert A. Harrison, Way Out West: An Interim Report on Barry Goldwa-
ter, New Republic 15 (Nov. 23, 1963); Edward McDowell, Goldwater: A Portrait in Words
and Pictures, 23 Human Events 1, 13 (Jan. 25, 1964). He donated money in the early
1950s to the NAACP’s legal effort to accelerate desegration of the public schools, and had
voted to end segregation at the Sky Harbor Airport restaurant during his time as an
elected member of the Phoenix City Council. McDowell, supra n. 40, at 13. In accord with
his views, Goldwater voted in favor of the 1957 Civil Rights Act and the 1960 Civil Rights
Act, while opposing the 1964 Civil Rights Act out of concerns that Titles IT and VII of the
Act constituted an overreaching of federal power. See Barry Goldwater, Where I Stand 95
(McGraw-Hill Bk. Co. 1964).

41. Joseph Scotchie, Barbarians in the Saddle: An Intellectual Biography of Richard
M. Weaver 85 (Transaction Publishers 1997) (quoting Richard M. Weaver). Scotchie in-
cludes the following quotation from an essay by Weaver, The South and the American
Union, regarding integration:

The South knows that in wide areas a forced integration would produce ten-
sions fatal to the success of education. . . . The South’s decision to resist the new
forward motion of the centralizing and regimenting impulse has won it support
in the North among those who see the issue of authority as transcending this
particular application.

Id. at 85. It should be noted, as Scotchie points out, that while Weaver may have had
strong reservations regarding the wisdom of desegregation, he “never formally declared his
opposition to the Brown vs. Board of Education ruling . ...” Id.

42. 102 Cong. Rec. 4255, 4460 (1956) (quoted in Daniel Kiel, Exploded Dream: Dese-
gregation in the Memphis City Schools, 26 L. & Inequal. 261, 267 (2008)); see generally
Tony Badger, Southerners Who Refused to Sign the Southern Manifesto, 42 Historical J.
517 (1999); Ronald Turner, Thirty Years of Title VII's Regulatory Regime: Rights, Theories,
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such notable Southern Democrats as Senator Harry Byrd of Vir-
ginia, Senator Strom Thurmond of South Carolina, Senator Ri-
chard Russell of Georgia, and Senator J. William Fulbright of Ar-
kansas.*3

In the middle of the conflict and controversy over civil rights
often stood Southern white clergy and the churches they pas-
tored.** Many of these clergy sought to maintain a neutral posi-
tion regarding the civil rights struggle and were often attacked by
both civil rights activists and segregationists.®® The clergy who
issued the statement calling for an end to the demonstrations in
Birmingham generally fit within this group, considered moderate
or even liberal in their sympathies.*¢ King hoped that his letter
would at least in part have the effect of moving moderate South-
ern white Christians from a position of neutrality to one of sup-
port for the civil rights struggle.4”

B. Classical Rhetorical Elements Found in the Letter
1. King as Classical Rhetorician

King 1s widely hailed for the power of his oratory, no less vi-
vid today than when first spoken, but his written work also dis-
plays a sophisticated use of classical style and presentation. As
several scholars have noted, King was a master of classical rhe-
torical presentation. In a presentation to the 2006 Legal Writing
Institute Conference held in Atlanta, Georgia, Professor Suzanne
Rabe demonstrated that King’s Letter from a Birmingham City
Jail could be used effectively to demonstrate the three modes of
persuasion common in classical Greek rhetoric: logos, pathos, and
ethos.*® Kate Weatherly of the University of Oregon Law School

and Realities, 46 Ala. L. Rev. 375, 394 (1995).

43. See The Southern Manifesto, Time (Mar. 26, 1956) (available at http://www.time
.com/time/magazine/article/0,9171,824106,00.html).

44. See Chappell, supra n. 37, at 6.

45. Id.

46. Griffen, supra n. 19, at 909 (stating, “Dr. Martin Luther King’s April 16, 1963,
Letter from a Birmingham Jail was written in a rare response (for King) to an open letter
that eight prominent so-called ‘liberal’ white Alabama clergymen had issued which called
on King to cease his policy of non-violent civil rights demonstrations in Birmingham?”).

47. Chappell, supra n. 37, at 151.

48. Suzanne Rabe, Presentation, From Aristotle to Martin Luther King: Using Letter
from a Birmingham Jail to Teach Aristotle’s Three Modes of Persuasion (Atlanta, Ga., June
8, 2006) (at the Twelfth Biennial Conference of the Legal Writing Institute).
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has noted that not only in method, but also in structure, King’s
letter reflects classical rhetorical methods.*® Theologian Martin
Marty, who was an associate of King’s, noted that while King and
his colleagues in the Civil Rights Movement were not trained in
“the secular classics,” they were astute students of the rhetorical
patterns found in the Bible and in “the Baptist and Methodist
churches that nourished them and which they, in turn, honored
with their appeals.”® For civil rights leaders like King, as Marty
observed, “their ability to use persuasive speech or writing was
all-important.”’>? King had a comprehensive mastery of the forms
of classical rhetoric, obtained not directly from the classical Greek
and Roman sources, but from the religious patrimony of scripture
and pulpit.?? Writing about King’s use of thematic divisions with-
in classical rhetoric, Marty sums up King’s command of the forms
of classical rhetoric: “[h]ear any King tape and you will know
what the ancients meant by these divisions.”53

As a result, King’s work can function effectively as an intro-
duction to classical methods of persuasion because the strategies
and tactics of his presentation exemplify those rhetorical tools.5
While King never expressly states his reliance on those classical
rhetorical tools—and if Marty is to be believed he may well have
been unaware of the theoretical origin of those rhetorical tools—
King’s work, and the Letter from a Birmingham City Jail in par-
ticular, demonstrates the use of fundamental principles of clas-
sical persuasive theory. Such fundamentals form a key compo-
nent in educating law students and attorneys in legal argumenta-
tion, if for no other reason than the simple fact that, as Michael
Frost has observed, classical rhetorical methods work well to pro-
vide persuasive punch to legal argumentation.??

49. Weatherly, supra n. 17, at 25.

50. Martin E. Marty, Martin Luther King: The Preacher as Virtuoso, Christian Cen-
tury 348 (Apr. 5, 1989).

51. Id.

52. Id.

53. Id.

54. Rabe, supra n. 48.

55. See generally Michael Frost, Pathos and Legal Audience, 99 Dick. L. Rev. 85
(1994); Michael H. Frost, With Amici Like These: Cicero, Quintilian and the Importance of
Stylistic Demeanor, 3 J. ALWD 5 (2006).
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2. King’s Use of the Three Elements of Persuasion Identified
by Aristotle

Classical rhetoric largely derives from the work of the Greek
theorists Plato and Aristotle. While King may or may not have
been consciously relying on classical rhetorical forms when he
composed the Letter from a Birmingham City Jail, his writing in
the letter evidences all three of the major Aristotlean elements of
persuasive argumentation: logos, ethos, and pathos.

In Aristotle’s presentation of persuasive argumentation, rhe-
toric has a unique position as a kind of meta-discipline, one that
was global in scope, encompassing efforts at persuasion regard-
less of the topic. In his work, Aristotle defines rhetoric “as the
faculty of observing in any given case the available means of per-
suasion.”®® As he wrote, “rhetoric we look upon as the power of
observing the means of persuasion on almost any subject pre-
sented to us.”® When effective persuasion relies on materials
outside the control of the presenter—Aristotle mentions wit-
nesses, testimony obtained under torture, and written contracts—
such persuasion does not rise to the level of rhetoric in his view.?8
Instead, rhetoric is a product of the combination of the character
of the speaker and the quality of the speech so that it proves the
case and puts the audience into “a certain frame of mind.”>?
These two things, when properly executed, lead to the speaker
being considered credible by his listeners.60

Establishing credibility does not mean that rhetoric is reduc-
ible to a popularity contest; for Aristotle it is predicated on how
what is said reflects the character of the speaker.5? Character
counts, but in Aristotle’s view it is the character revealed by the
speech which is the speaker’s most powerful tool to use in per-
suading his audience.?? In addition, persuasion can occur when

56. Aristotle, Rhetoric 6 (W. Rhys Roberts trans., Dover Publications, Inc. 2004).
57. Id. at 7.

58. Id.

59. Id.

60. Id.

61. Id.

62. Id. As Aristotle puts it,

Persuasion is achieved by the speaker’s personal character when the speech is
so spoken as to make us think him credible. We believe good men more fully
and more readily than others: this is true generally whatever the question is,
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the audience’s emotions are stirred, moving them towards a par-
ticular judgment, or when the presentation by the speaker
“proves[s] a truth or an apparent truth by means of the persua-
sive arguments suitable to the case in question.”® As he summa-
rizes, “these three means of effecting persuasion” require one who
presents an argument to “be able (1) to reason logically, (2) to un-
derstand human character and goodness in their various forms,
and (3) to understand the emotions.”®* These three means are—
what are summarized by the Greek words logos, ethos, and pa-
thos.%5

King’s argumentation in the letter provides excellent exam-
ples of the three Aristotlean means of persuasion. For example,
his use of logos or logical argumentation is on sharp display when
he explains to his readers why it is he came to Alabama to engage
in non-violent direct action.®® When discussing the reasons why
he chose Birmingham, he carefully and systematically explains
the process by which he and his associates began a nonviolent
campaign.®” After explaining those steps, he then sets forth facts
to support the decision to engage in civil protest.®® As King ex-
plained:

In any nonviolent campaign there are four basic steps: col-
lection of the facts to determine whether injustices exist; ne-
gotiation; self-purification; and direct action. We have gone
through all these steps in Birmingham. There can be no
gainsaying the fact that racial injustice engulfs this commu-
nity. Birmingham is probably the most thoroughly segre-

and absolutely true where exact certainty is impossible and opinions are di-
vided. This kind of persuasion, like the others, should be achieved by what the
speaker says, not by what people think of his character before he begins to
speak. It is not true, as some writers assume in their treatises on rhetoric, that
the personal goodness revealed by the speaker contributes nothing to his power
of persuasion: on the contrary, his character may almost be called the most ef-
fective means of persuasion he possesses.
Id.

63. Id.

64. Id. at 7-8.

65. See Michael Frost, Greco-Roman Analysis of Metaphoric Reasoning, 2 Leg. Writing
113, 115 (1996); Fred A. Simpson & Deborah J. Selden, When to Welcome Greeks Bearing
Gifts—Aristotle and the Rules of Evidence, 34 Tex. Tech. L. Rev. 1009, 1011-1012 (2003)
(discussing the Aristotlean rhetorical categories of logos, ethos, and pathos).

66. Letter from a Birmingham Jail, supra n. 18, at 835-837.

67. Id. at 836-838.

68. Id.
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gated city in the United States. Its ugly record of brutality
is widely known. Negroes have experienced grossly unjust
treatment in the courts. There have been more unsolved
bombings of Negro homes and churches in Birmingham than
in any other city in the nation. These are the hard, brutal
facts of the case. On the basis of these conditions, Negro
leaders sought to negotiate with the city fathers. But the
latter consistently refused to engage in good faith negotia-
tion.6?

Note in this excerpt King’s use of logos to counter some of the
most damaging arguments set forth by the April 12, 1963 clergy-
men’s statement. The clergy claimed that the situation in Bir-
mingham was one of “new hope,””® and that such “extreme meas-
ures” as non-violent protests were unnecessary.”t King effectively
thwarts that argument by noting that Birmingham’s civil rights
situation was far from hopeful—the city was, in his words, “prob-
ably the most thoroughly segregated city in the United States.”72
King then focuses on the recurring and insistent call by the cler-
gymen for local negotiations to solve the racial difficulties in Bir-
mingham. After reciting a litany of abuses heaped upon the Afri-
can-American community in Birmingham,” King notes that Afri-
can-American leaders had sought to negotiate with the leadership
of the city, but to no avail.”* He goes on to recount that efforts to
talk to members of the business community also were fruitless.”
In the end, King states, “[W]e had no alternative except to pre-
pare for direct action. . . .”’® Yet, he explains, the purpose of di-
rect action was not to prevent dialogue, but to create the condi-
tions necessary for real negotiation to occur.””

Another example of the letter’s use of logos-based argument
may be seen in King’s counter to the clergymen’s contention that
the demonstrations, despite their non-violent nature, were in fact
fostering an atmosphere of “hatred and violence.”” King estab-

69. Id. at 836-837.

70. Statement by Alabama Clergymen, supra n. 21.

71. Id.

72. Letter from a Birmingham Jail, supra n. 18, at 836.
73. Id.

74. Id. at 837-838

75. Id. at 837.

76. Id.

77. Id. at 838.

78. Statement by Alabama Clergymen, supra n. 21.
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lishes, with the use of some examples that were sure to get the
attention of his clerical opponents, that such an argument was
based on nothing more than an attempt at blame-shifting:

In your statement you assert that our actions, even though
peaceful, must be condemned because they precipitate vi-
olence. But is this a logical assertion? Isn’t this like con-
demning a robbed man because his possession of money pre-
cipitated the evil act of robbery? Isn’t this like condemning
Socrates because his unswerving commitment to truth and
his philosophical inquiries precipitated the act by the mis-
guided populace in which they made him drink hemlock?
Isn’t this like condemning Jesus because his unique God-
consciousness and never-ceasing devotion to God’s will pre-
cipitated the evil act of crucifixion? We must come to see
that, as the federal courts have consistently affirmed, it is
wrong to urge an individual to cease his efforts to gain his
basic constitutional rights because the quest may precipitate
violence. Society must protect the robbed and punish the
robber.”

Along with logos, King employs arguments based on ethos
and pathos. Persuasive arguments regarding ethos, remember,
are based on human character and credibility.8° Perhaps the best
example of King’s use of ethos in the letter is his defense of civil
disobedience as part of the direct action campaign in Birming-
ham. King addresses the issue head on and notes that the cler-
gymen had “express[ed] a great deal of anxiety over our willing-
ness to break laws.”8! This concern went to the heart of King’s
character and credibility. After all, could it not be inferred from
his selective embrace of the law—supporting the enforcement of
Brown v. Board of Education while refusing to follow the ordin-
ances of Birmingham, Alabama—that he was a dangerous hypo-
crite, a radical who would speak out of both sides of his mouth in
order to get what he wanted? King does not try to minimize or
explain away the clergymen’s concern, but acknowledges that it
was “legitimate.”®2 It appeared “paradoxical,” he writes, to insist
on obedience to Brown v. Board of Education while at the same

79. Letter from a Birmingham Jail, supra n. 18, at 842-843.

80. Aristotle, supra n. 56, at 7-8; Simpson & Selden, supra n. 64, at 1011.
81. Letter from a Birmingham Jail, supra n. 18, at 840.

82. Id.



File: DeForrest Galley(g).docx Created on: 6/8/2009 1:11:00 PM Last Printed: 6/8/2009 2:27:00 PM

2009] Introducing Persuasive Legal Argument 125

time advocating the non-violent violation of laws pertaining to
marches and other forms of demonstration.®3 King then launches
into a sustained explanation of the moral basis of the Civil Rights
Movement’s use of civil disobedience, pointing out that the para-
dox was resolved once one understood the distinction between just
laws, which should be obeyed, and unjust laws, which “one has a
moral responsibility to disobey. . . .”%* In drawing a distinction
between the two, King focuses on the integrity of the human per-
son:

Any law that uplifts human personality is just. Any law
that degrades human personality is unjust. All segregation
statutes are unjust because segregation distorts the soul and
damages the personality. It gives the segregator a false
sense of superiority and the segregated a false sense of infe-
riority.85

After explaining further the distorting effect of segregation on
the human personality, King offers additional arguments to ex-
plain that his decision to engage in non-violent civil disobedience
was not the act of a lawless or dangerous individual, but the act of
a principled activist seeking to uphold fundamental principles of
American democracy. He presents arguments based on democrat-
ic theory,%6 about the equal application of the laws,®” and about
the need not only for proper laws but also the proper application
of those laws,88 all in an effort to establish that he was no radical
anarchist, but rather a leader committed to the rule of law. Con-
tent that the civil disobedience that he practiced was “nothing
new,”’8® King makes clear that he was not seeking a free pass for
his violation of the law.? King defends his credibility and his
character by emphasizing that he was not seeking special treat-
ment for himself;! if upholding the moral law led him to violate
the positive law, he expressed a willingness to accept the penalty

83. Id.

84. Id.

85. Id.

86. Id. at 840-841.
87. Id. at 841.

88. Id.

89. Id.

90. Id.

91. Id.
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for his civil disobedience, in the hope that it would lead people to
fight for justice:

I hope you are able to see the distinction I am trying to point
out. In no sense do I advocate evading or defying the law, as
would the rabid segregationist. That would lead to anarchy.
One who breaks an unjust law must do so openly, lovingly,
and with a willingness to accept the penalty. I submit that
an individual who breaks a law that conscience tells him is
unjust, and who willingly accepts the penalty of imprison-
ment in order to arouse the conscience of the community
over its injustice, is in reality expressing the highest respect
for law.92

Alongside logos and ethos, King employs pathos quite effec-
tively to support his position. As previously noted, pathos-based
arguments rely on emotional appeals for their force. King’s use of
pathos in the letter raises an interesting issue regarding the sui-
tability of the letter as a model for teaching persuasive legal ar-
gument. The utility of emotional appeals in legal advocacy is sub-
ject to dispute. As Stephen Newman has pointed out, “emotion
can serve legitimate purposes in honest advocacy. All advocates
must show they care about their causes and that those who sit in
judgment also have reason to care.”®® At the same time, use of
emotive appeals can backfire quickly, and emotional appeals can
easily be perceived by an audience as an attempt at mere manipu-
lation, of the advocate trying to “spin” the facts that make up the
broader narrative.?* There is no question that King strongly ap-
peals to his readers’ emotions in making his arguments. Yet in
most of the letter, he uses emotional language to support and give
context to broader factual and logical arguments. His use of pa-
thos is not isolated, but in combination with material incorporat-
ing both logos and ethos. Like any good advocate who knows that
form follows function, King usually combines his emotional ap-
peals with logical and factual support in order to bolster the force
of his arguments.

There are a number of places in the letter where King’s fusion
of logos and pathos is evident, but perhaps nowhere more effec-

92. Id.
93. Newman, supra n. 16, at 55.
94. Jim McElhaney, Style Maiters, ABA J. 29 (June 2008).
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tively than in one of the most moving passages in the letter. In
the first part of the passage, King recounts the long history of civ-
il rights abuses endured by African-Americans and puts that long
history within the context of the rapid decolonization that was
then taking place in the developing world:

We have waited for more than 340 years for our constitu-
tional and God-given rights. The nations of Asia and Africa
are moving with jetlike speed toward gaining political inde-
pendence, but we still creep at horse-and-buggy pace toward
gaining a cup of coffee at a lunch counter. Perhaps it is easy
for those who have never felt the stinging darts of segrega-
tion to say, “Wait.” But when you have seen vicious mobs
lynch your mothers and fathers at will and drown your sis-
ters and brothers at whim; when you have seen hate-filled
policemen curse, kick and even kill your black brothers and
sisters; when you see the vast majority of your twenty mil-
lion Negro brothers smothering in an airtight cage of poverty
in the midst of an affluent society . . . then you will under-
stand why we find it difficult to wait.%

This is not a record of mere “feeling” (recall the dismissive
language used in the statement by the Alabama clergymen),® but
is rather a statement of fact rendered in an emotionally evocative
way. King’s use of the then-present and historical context of the
Civil Rights Movement reinforces his essential point that the time
for waiting was over. King counters the minimizing language
used by the clergymen regarding the protestors’ “impatience”” by
providing his readers with an understanding of the big picture of
the civil rights struggle, of the myriad of ways in which the re-
gime of segregation inflicted humiliation and subordination at the
level of daily inconvenience (e.g., the inability to order coffee at a
lunch counter), at the level of economic marginalization, and at
the level of state-sanctioned police brutality and criminality.8
King’s structure of argument logically juxtaposes the “etlike
speed” of decolonization in Africa and Asia with the situation in
America, where it seemed only possible to “creep at horse-and-

95. Letter from a Birmingham Jail, supra n. 18, at 839.
96. Statement by Alabama Clergymen, supra n. 21.

97. Id.

98. Letter from a Birmingham Jail, supra n. 18, at 839.
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buggy pace” towards equality under the law.? King’s evocative
use of descriptive terminology—jetlike,” “creep,” “horse-and-
buggy”—conveys the sense that the rest of the world was in the
modern age moving towards the future, while America languished
behind in its approach to civil rights.100

In the next section of the passage, King’s use of example and
language leads the reader both logically and emotionally to this
conclusion, and to an understanding of the protestors’ “legitimate
and unavoidable impatience.”'%! It is a masterful example of the
fusion of emotional intensity with factual support to guide an au-
dience to an essential point. King begins by introducing the read-
er to some of the psychological effects of segregation on the Afri-
can-American community.'2 He provides numerous examples,
from segregation’s impact on children!% to its systematic humilia-
tion of an entire population subjected to racial epithets and cate-
gorization on a routine and casual basis,!®* to demonstrate the
distorting pressure placed on blacks by the denial of basic civic
equality.’®® He sums up these examples by noting that under
such conditions, people of color were “forever fighting a degene-
rating sense of ‘nobodiness. . . .”1%6 By use of these examples,
King moves the reader from confronting the impression that se-
gregation leaves on children to seeing how those impressions
build over a lifetime of continual negative reinforcement to result
in a situation where someone would be “harried by day and
haunted by night” simply because of the color of his or her skin.107
By providing concrete examples of the social and governmental
oppression fostered by the segregation regime, King gives form to
the intolerable systemic abuse that segregation heaped upon in-
dividual African-Americans in ways both small and large. King
cements his earlier point that the time for waiting was over and
that the time for change had arrived: “[t]here comes a time when

99. Id.
100. Id.
101. Id. at 840.
102. Id. at 839-840.
103. Id. at 839.
104. Id.
105. Id.
106. Id.
107. Id.
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the cup of endurance runs over, and men are no longer willing to
be plunged into the abyss of despair.”108

3. The Platonic Commitment to Truth and Justice Exemplified
in King’s Letter

While existing analysis of the rhetorical value of King’s letter
regarding legal argumentation has focused on the letter’s consi-
derable value in exemplifying Arisotelan rhetorical forms,'%? the
letter also can provide excellent examples of other concerns found
in Plato’s presentation of the principles undergirding argumenta-
tion. While Plato himself never fully developed a theory of rhetor-
ic that compares with Aristotle’s overview of rhetorical technique,
he did address principles of argument in his work. This portion of
the Article will explore two related aspects of the Plato’s approach
to argument: first, the Platonic commitment to truth; and second,
the Platonic conviction that truth, justice, and the good are
linked. As part of each exploration, I will examine the applicabili-
ty of these Platonic principles to legal rhetoric and the suitability
of King’s letter as an example of these Platonic argumentative
practices.

In his Dialogue Phaedrus, Plato contends that good argumen-
tation requires that the speaker or writer have a solid grasp of
the truth, and that persuasive argumentation should be at-
tempted only “after having grasped the truth.”'’® Without such
knowledge of the truth, skills regarding persuasive argumenta-
tion are not an “expertise,” but simply “an unsystematic
knack.”1! To truly study and employ effective persuasive tech-
nique, it is necessary to have a commitment to the truth.!2 Along

108. Id. at 839-840.

109. See Weatherly, supra n. 17, at 24-25; Rabe, supra n. 48.

110. Plato, supra n. 11, at 47.

111. Id. at 48.

112. Id. Not that Aristotle would disagree with Plato on this point. See Josef Pieper,
Enthusiasm & Divine Madness: On the Platonic Dialogue Phaedrus 100 (Richard & Clara
Winston trans., St. Augustine’s Press 2000). As Pieper writes, “Aristotle too upheld what
Socrates in the Phaedrus calls the heart of all true rhetoric: to know the subject and to
present its truth to listeners and readers so that the truth is apparent.” Id. Pieper rein-
forces this Platonic concept when he writes,

Human words and language accomplish a two-fold purpose, as Plato without
doubt would have answered—in clear agreement with the entire tradition of
Western thought. . . . First, words convey reality. We speak in order to name
and identify something that is real, to identify it for someone, of course—and
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with this commitment to truth is joined a commitment to justice
and the common good in order to round out the proper ends of
rhetorical practice. As Plato wrote:

So suppose an orator who doesn’t know about good and bad
gains power in a city which is in the same state of ignorance
and tries to persuade it, not by eulogizing some miserable
donkey as if it were a horse, but by making bad seem good.
Suppose he’s carefully studied the opinions of the masses
and succeeds in persuading them to act badly instead of
well, what kind of crop do you think rhetoric would later
harvest from the seeds it set about sowing?!13

Looking at King’s use of persuasive technique with an eye
towards Plato’s concern for truth provides legal advocates with a
good counterbalance to an unhelpful view of legal argumentation
that sees persuasive rhetorical methods as simply a form of
“spin.” Plato referred to such a debased and instrumentalist view
of rhetoric as sophistry,!!* and he harshly criticized it in his dialo-
gue Gorgias.!’> While there is no question that the job of a legal
advocate is to advocate on behalf of one’s clients—or as the
preamble to the Washington State Rules of Professional Conduct
states, "a lawyer conscientiously and ardently asserts the clients
[sic] position under the rules of the adversary system”!6—such
ardent representation does not equate to bare sophistry. Instead,
effective legal advocacy requires an understanding and incorpora-
tion of values such as a concern for factual and legal accuracy and
a dedication to the mechanisms of the adversarial system as a
vehicle to realize the common good within the judicial sphere of
government.

this points to the second aspect in question, the interpersonal character of hu-
man speech.

These two aspects of the word and of all language, though distinct, are never-
theless not separated. The one does not exist without the other.

Pieper, supra n. 15, at 15-16.

113. Plato, supra n. 11, at 47.

114. For an overview of sophistry and Plato’s struggle against it, see Pieper, supra n.
15, at 7-39.

115. See generally Plato, Gorgias (Robin Waterfield trans., Oxford U. Press 2008).

116. Washington State Rules of Professional Conduct, preamble (available at
http://[www.courts.wa.gov/court_rules/?fa=court_rules.display&group=ga&set=RPC&ruleid
=garpcpreamble&pdf=1).
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Such a commitment to truthfulness is required to validate the
reliability of an advocate’s characterization and application of the
law and the facts. Relying on (or even worse, perpetuating) deceit
or misstatement undermines an advocate’s credibility with a deci-
sion-maker. In an adversarial system such as ours, reliance on
incorrect facts or law is catastrophic. In order to be believable
and effective, an advocate needs to accurately state the law and
the facts in order to formulate a persuasive argument. This need
for truthfulness is even more important if arguing for change in
an approach to a given law or legal doctrine. Such an approach is
reinforced in an arena where opposing counsel is likely to pounce
on any inaccuracy, omission, or misstatement. As a result, at
both a theoretical and at a practical level, Plato’s insight regard-
ing the necessity of truth is woven into our system of legal argu-
mentation.

The relationship between legal persuasion and truth is what
enables legal argument to transcend what Josef Pieper referred to
as “flattery,”'17 the use of language to engage in raw manipulation
of an audience in order to serve the “ulterior motive” of individual
desire.!’® The audience is not subject, but is instead object—“to
be manipulated, possibly to be dominated, to be handled and con-
trolled.”'1® What is difficult about applying this idea to legal rhe-
toric is the fact that legal argument virtually always has an ulte-
rior motive—the legal advocate argues to obtain the best possible
outcome that serves the client’s interests. Yet, it is critical to re-
member why lawyers have such a function in our system. Law-
yers in an adversarial system have a commitment to zealous ad-
vocacy and a conviction that such representation serves not only
the client’s interests, but also the common good.'?0 And, in this
regard, our legal system carries forward the Platonic idea that
rhetoric has an essential connection not only to the truth, but to
the truth as it relates to justice and the good.'?! Lawyers are not

117. Pieper, supra n. 15, at 20, 21.

118. Id. at 20, 22.

119. Id. at 22.

120. But see Robert J. Cosgrove, Student Author, Damned to the Inferno? A New Vision
of Lawyers at the Dawning of the Millennium, 26 Fordham Urb. L.J. 1669, 1689 (1999)
(“[A]s has been noted however, zealous advocacy does not properly take into account public
law's concern for the common good.”).

121. Cf. John H. Hallowell, Plato and the Moral Foundation of Society, in Plato: Totali-
tarian or Democrat? 132—133 (Thomas Landon Thorsn ed., Prentice-Hall 1963) (noting the
importance of the good in understanding Platonic notions of right civil order).



File: DeForrest Galley(g).docx Created on: 6/8/2009 1:11:00 PM Last Printed: 6/8/2009 2:27:00 PM

132 The Journal of the Legal Writing Institute [Vol. 15

simply hired guns working for a client, but officers of the court
working for the administration of justice, with commitments not
only to their clients but also to the justice system.

King’s letter contains a powerful example of rhetoric in the
service of the common good: his discussion, at an early point in the
letter, of the idea that he and other civil rights activists were
“outsiders,” essentially alien to the experience of the people of
Birmingham, and therefore unqualified to intervene in racial sit-
uation there.!?2 This was a critical point set forth in the April 12,
1963 clergymen’s statement against King and the other civil
rights activists who had come to Birmingham.!23 King’s response
to the clergymen’s assertion that he had no interest in the racial
situation in Birmingham is a vigorous assertion of the reality of
the common good in American life,'2¢ and “of the interrelatedness
of all communities and states.”'25 Because of the solidarity that
exists between people, a solidarity that creates “an inescapable
network of mutuality,”'26 the situations that affect local communi-
ties throughout the country impact everyone.'?” “Whatever af-
fects one directly, affects all indirectly.”'2®6 This solidarity, this
idea of the common good, means that within the country, no one is
an outsider when it comes to pursuing justice.!2?® “Injustice any-
where,” King writes, “is a threat to justice everywhere.”130

King’s conviction about the common good also leads to one of
the most powerful, if overlooked, aspects of the letter: the way
King characterized the harm caused by segregation. When at-
tacking the moral validity of pro-segregation laws, King argued
that such laws “[were] unjust because segregation distorts the
soul and damages the personality.”’3! One might then expect the
letter to recite the indignities, violence, and legalized oppression

122. Letter from a Birmingham Jail, supra n. 18, at 835-836.

123. See Statement by Alabama Clergymen, supra n. 21. The clergymen in their state-
ment claimed that the protests then ongoing in Birmingham were “directed and led in part
by outsiders.” Id. The clergy also called for “citizens of our own metropolitan area” to
meet and resolve the racial issues in Birmingham, based on “their knowledge and expe-
rience of the local situation.” Id.

124. Letter from a Birmingham Jail, supra n. 18, at 835.

125. Id. at 836.

126. Id.

127. Id.

128. Id.

129. Id.

130. Id.

131. Id. at 840.
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of the African-American community at the hands of the segrega-
tion regime. But King took a different approach. He refused to
concede that legally enforced segregation was an institution that
damaged only the African-American community.'32 Instead of
focusing solely on the harm that segregation inflicted on the Afri-
can-American community, he drew the circle of those damaged by
segregation more widely.!3 Segregation inflicted a false con-
sciousness on African-Americans, “a false sense of inferiority,” but
it also inflicted a false consciousness, “a false sense of superiori-
ty,” on whites.’3 The segregation regime thus trapped both
people of color and whites in a system of deception that distorted
their common perceptions of each other’s shared humanity.

As other strongly written sections of the letter attest, King
did not minimize the unique and specific harms that segregation
inflicted on African-Americans.!3® But King, in describing the
rank immorality of segregation, looked not only at the visible,
tangible, and obvious harm that segregation caused to African-
Americans but at the more subtle harm to whites by limiting
their ability to acknowledge the full humanity of all members of
the human community.!3¢ In this way, segregation “relegate[ed]
persons to the status of things.”'37 And it was this aspect of se-
gregation that rendered segregation so morally odious: “Hence
segregation is not only politically, economically and sociologically
unsound, it is morally wrong and sinful.”’3® The whole tenor of
King’s view of the moral illegitimacy of segregation is one that
builds on the truth, justice, and good of our shared humanity to
demonstrate that segregation’s system of dehumanization was
intolerable.

This notion of the common good, shared by our legal system
and King’s argument in the Letter from a Birmingham City Jail,
reinforces the Platonic concept of the centrality of truth in effec-
tive argumentation. Key to the Platonic notion of knowledge is
the principle of dialogue—that the truth is arrived at by individu-
als discussing issues, asking each other questions and testing evi-

132. Id. at 841.

133. Id.

134. Id. at 840.

135. Seee.g. id. at 839-840, 850—-851.
136. Id. at 841.

137. Id. at 840.

138. Id.
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dence and argumentative coherence.3® It is not much of a stretch
to see that this is the basis of the idea of “Socratic dialogue” in
legal education, and the principle has parallels in several aspects
of the Anglo-American legal system, from cross examination of
witnesses to the sequence of presentation in an appellate argu-
ment. King’s view that segregation blocked the mutual recogni-
tion of a common equality among human beings!‘ built on the
idea that segregation prevented a true dialogue between African-
Americans and whites.’*! Without a commitment to honest dialo-
gue, discussion becomes impossible.

King’s argument here dovetails with observations about our
own legal system made by James Boyd White in his book He-
racles’ Bow.*2 White notes that legal argument is both technical
and substantive;!43 it is not isolated from the players in the sys-
tem; it creates a relationship between the speaker or writer and
the audience.'** The daily work of a lawyer, as White points out,
1s persuasion on a variety of levels,'4> and while some see law as
nothing more than a set of “policy choices” and techniques of their
implementation,!46 a better view of law sees the law as a rhetori-
cal process, grounded in story.'4” For White, law 1s “a rhetorical
activity”4® grounded in story,!4® and law may be tested by one’s
own story.'® King’s point about the dehumanizing aspects of se-
gregation is an example of the use of story to make a legal point.

139. Cf. Pieper, supran. 15, at 15-17; see also Pieper, supra n. 111, at 100.

140. See Letter from a Birmingham Jail, supra n. 18, at 840.

141. Id. at 841.

142. White, supra n. 3.

143. Id. at xii—xiii.

144. Id.

145. Id. at 4.

146. Id. at 30.

147. Id. at 31.

148. Id. at 33. White presents a very rich understanding of ways to think about law,
viewing law “as an activity, and specifically as a rhetorical activity.” Id. at 33. White
provides an overview of “three aspects of the lawyer’s work,” namely, the need to use lan-
guage suitable to her audience, the creative process she uses to persuade her audience,
and her need to establish an “ethical or communal character.” Id. at 33—34. In his discus-
sion, White explicitly connects his view of law with the classical rhetorical tradition, noting
that to view the law “as a set of resources for thought and argument, is an application of
Aristotle’s traditional definition of rhetoric, for the law in this sense is one set of those
‘means of persuasion’ which he said it is the art of rhetoric to discover.” Id. at 33 n. 2.

149. Id. at 168-169.

150. Id. at 41-42. For an overview of additional research that supports the centrality
of storytelling in persuasive legal argument, see J. Christopher Rideout, Storytelling,
Narrative Rationality, and Legal Persuasion, 14 Leg. Writing 53, 54 n. 10 (2008).
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In such a situation, the legal system becomes inherently distorted
because one entire element of the human community, one entire
element of the common good, is excluded from the legal process.
This resultant skew in the positive law can lead to horrific conse-
quences; as King warned, “We should never forget that everything
Adolf Hitler did in Germany was ‘legal . .. .””151

Law is not simply talking for the sake of talking, though. Ac-
cording to White, it is talking directed to justice.'?? Law itself, as
a species of rhetoric, is connected intimately with justice.’® And
it is this orientation to justice that links White’s view of law with
Plato’s view of argumentation. dJustice and truth go together—
and dialogue is the vehicle by which both are realized and unders-
tood. While in Plato’s view dialogue was the proper preserve of
philosophers rather than the common people, his essential point
regarding the value of dialogue as a way of discerning truth and
justice 1s one that is carried over into our legal system. White’s
point about the nature of law as dialogue meshes with Plato’s
point in the Phaedrus, regarding the necessary connection be-
tween persuasion and truth.154

The connection between effective advocacy, justice, and truth
(or at least between a lack of overt deception) is supported by an
examination of the Washington State Rules of Professional Con-
duct.’5 As with the American Bar Association’s Model Rules of
Professional Conduct,'5¢ the Washington rules contain prohibi-
tions on deceptive or untruthful activities by lawyers—including
some limited requirements to disclose truthful information if such
disclosure 1s necessary to avoid a legally incorrect ruling.’®” Rule
3.3, for example, directly governs an attorney’s work as an advo-
cate before the courts:

(a) A lawyer shall not knowingly:

151. Letter from a Birmingham Jail, supra n. 18, at 841.

152. White, supra n. 3, at 28 (stating that rhetoric is “the central art by which culture
and community are established, maintained, and transformed. “This kind of rhetoric—I
call it ‘constitutive rhetoric—has justice as its ultimate subject, and of it I think law can
be seen as a species.”).

153. Id.

154. Plato, supra n. 109, at 48.

155. See Wash. R. Prof. Conduct (available at http://www.courts.wa.gov/court_rules/?fa
=court_rules.list&group=ga&set=RPC).

156. See ABA Model R. Prof. Conduct 3.3.

157. See Wash. R. Prof. Conduct 3.3; Wash. R. Prof. Conduct 3.4.
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(1) make a false statement of fact or law to a tribunal or
fail to correct a false statement of material fact or
law previously made to the tribunal by the lawyer;

(2) fail to disclose a material fact to a tribunal when dis-
closure is necessary to avoid assisting a criminal or
fraudulent act by the client unless such disclosure is
prohibited by Rule 1.6 [involving attorney-client con-
fidentiality];

(8) fail to disclose to the tribunal legal authority in the
controlling jurisdiction known to the lawyer to be di-
rectly adverse to the position of the client and not
disclosed by opposing counsel; or

(4) offer evidence that the lawyer knows to be false.1%8

The requirements of this rule demonstrate a link between
good legal advocacy and a commitment to truthfulness. It is true
that knowledge of the truth is almost always partial and therefore
incomplete; as one scholar has stated, “legal claims are subject to
indeterminacies of meaning.”’® Nevertheless, attorneys have a
duty to be accurate in describing what they do know, both regard-
ing the applicable law and the facts of a given case, subject, of
course, to the requirements of attorney-client privilege.'®© Good
legal argument is not, as a consequence, mere “spin”; it is a prin-
cipled presentation of the client’s arguments given the law and
the facts that are before the court. Do lawyers argue about which
law and what facts are presented to the court as it contemplates
its decision? Of course they do. To borrow a phrase from James
Boyd White, “rhetoric is always specific to its material.”161 How-
ever, legal argumentation is not disconnected from the substan-
tive components of the law, and the lawyer’s role specifically calls
upon the legal advocate to be accurate in the presentation of law
and facts,62 if for no other reason than to maintain the advocate’s
persuasive credibility with the court.'3 As a consequence, proper

158. Wash. R. Prof. Conduct 3.

159. See Susan Haack, Truth, Truths, “Iruth,” and “Truths” in the Law, 26 Harv. J.L.
& Pub. Policy 17, 20 (2003).

160. Cf. Wash. R. Prof. Conduct 1.6.

161. White, supra n. 3, at 39.

162. See Wash. R. Prof. Conduct 3.3; Wash. R. Prof. Conduct 3.

163. The value of credibility to a legal advocate is, of course, essential to the persuasive
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persuasive argument is not sophistry or mere manipulation. It
contains a commitment to accuracy and therefore to truth: truth
perhaps imperfectly or incompletely known, but real truth none-
theless.164

King’s use of language to relate the truth of his experience to
his readers has much to teach lawyers about linking the details of
lived experiences to a broader substantive argument. As James
Boyd White notes, rhetoricians work within a world of “radical
uncertainty”’'6> regarding the meaning of words, the effect that
those words may have on others, and even their own motiva-
tions.!%6 Rhetoricians work with “the knowledge [they] acquire as
[they] first begin to move and act in [their] social universe and
learn to speak and understand.”’¢” In this context, it is by “at-
tending to [their] experience, and that of others . . . ,’!68 that rhe-
toricians can become better at navigating “the rhetorical process
of life.”19 Such a view of the lawyer’s work and of law—viewing it
as “constitutive rhetoric’!’—“should define the lawyer’s own
work as far less manipulative, selfish, or goal-oriented than the
usual models, and as far more creative, communal, and intellec-
tually challenging.”!”® As White notes, lawyers have to continual-
ly address questions of meaning and value in the broader culture,
shaping the community.!”? King’s letter provides a model for us-
ing truth to engage in just the kind of process that both Plato and
White indicate is at the heart of a legal advocate’s work.

impact of legal argumentation. As one popular legal writing textbook puts it,

The best approach to persuading the court is an approach that maintains the
attorney’s credibility. That may set the bar higher than the Code of Profession-
al Responsibility, but it gains the audience’s respect, serves truth, and promotes
the integrity of the judicial system . . . . In short, the best policy is to put your
case in a clear light without putting it in a false light.”

Elizabeth Fajans et al., Writing for Law Practice 333—-334 (Found. Press 2004).

164. For a defense of the idea of truth in the law, particularly in relation to propositions
of law, see Michael S. Moore, The Plain Truth About Legal Truth, 26 Harv. J.L.. & Pub.
Policy 23 (2003).

165. White, supra n. 3, at 40.

166. Id.

167. Id.

168. Id.

169. Id.

170. Id. at 41.

171. Id.

172. Id.
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1. FOUR EXAMPLES OF SPECIFIC RHETORICAL
TACTICS RELEVANT TO PERSUASIVE
LEGAL ARGUMENTATION

The Letter from a Birmingham Jail also contains numerous
examples of tactical methods of presentation and argument from
which legal advocates can learn. This Article will now turn to
exploring four such examples, drawn from both the structure of
the letter and its approach to cementing its points with its rea-
dership. The first tactical method is King’s use of an underlying
theory of the Civil Rights Movement to underpin the theme that
runs throughout the various arguments that he made in defense
of the Birmingham civil rights protests. The second method is
King’s use of structure to prime his readers to accept his argu-
ment. Finally, King uses persuasive authority and language to
support his argument.

A. Using Theory to Maintain a Theme

As noted earlier, the Letter from a Birmingham Jail consists
of a string of arguments set forth to counter the assertions made
by the clergymen’s statement of April 12, 1963. King’s develop-
ment of the theme of the letter flowed directly from his under-
standing of the principle of equality and how it applied to the sit-
uation in the South regarding segregation. Much like a lawyer
developing argumentative themes in light of an underlying theory
of the case, King’s themes and specific points of argument were
constructed in light of his understanding of the theoretical basis
of the Civil Rights Movement—of its roots in the principles of
freedom and equality that were at the core of the American found-
ing and the American experience. This theory is the glue that
holds the discrete arguments of the letter together and provides
coherence between King’s arguments and the actions undertaken
by the civil rights protestors when they engaged in civil disobe-
dience.

The intellectual challenge set before King in the letter was
twofold. First, he had to explain the underlying dichotomy be-
tween the protestors’ acts in breaking the law via civil disobe-
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dience and the protestors’ insistence that the City of Birmingham
comply with court rulings regarding desegregation.'’”? Second,
King had to explain that the Civil Rights Movement, far from en-
gendering hate and violence as claimed by the clergymen’s state-
ment, was based on underlying moral and spiritual principles of
non-violent action in the face of oppression,'’* what King referred
to as “the more excellent way of love and nonviolent protest.”17>
In meeting this two-fold challenge, King employed a single consis-
tent theory that shaped his presentation of the material in the
letter. King understood the point he was arguing, and how that
point fit into a broader narrative about the human condition; he
had a vision that he sought to further, a commitment to the idea
of civic freedom, which King called “the goal of America ... .”17
King’s tactic in orienting his specific arguments toward an
underlying theory provides a good lesson for legal advocates.
King’s ability to link particular interests with his underlying
theory and the broader consequent theme that runs throughout
the Letter from a Birmingham Jail is an effective rhetorical tech-
nique, especially when combined with the kind of direct and evoc-
ative language that King employed. While acknowledging and
emphasizing the particular and acute burdens that segregation
placed on African-Americans,'” King returned throughout his
letter to fundamental moral, spiritual, and political convictions
shared with his audience, convictions that supported the actions
taken in Birmingham by King and his colleagues.'”® In doing so,
King demonstrated that his actions and the actions of others in
Birmingham involved far more than a group of demonstrators
breaking the law because they were refused a parade permit.
King’s organization of his arguments around the theory of the
Civil Rights Movement to reinforce his argumentative themes
also provides an example of what John M. Conley and William M.
O’Barr describe as “discourse structure.”'’” Commenting on a
study of divorce lawyers, Conley and O’Barr observed that attor-
neys “transform their clients’ stories in regular and predictable

173. See Letter from a Birmingham Jail, supra n. 18, at 841-842.
174. See id. at 837, 842, 845.

175. Id. at 844.

176. Id. at 849.

177. Seee.g. id. at 839-841, 842, 850-851.

178. Seee.g. id. at 837, 841-843, 846, 848-849, 850-851.

179. Conley & O’'Barr, supra n. 2, at 133.
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ways . . . by imposing a particular discourse structure on those
stories.”180 The effect of such a discourse structure is to create a
way of looking at the law through the sanctioning of particular
legal topics.18! King’s Letter from a Birmingham Jail provides a
solid introduction to how such a discourse structure can be used
to effectively shape an audience’s approach to an entire topic.
Looking at the April 12, 1963 statement by the Alabama clergy
opposed to the civil rights demonstrations then occurring in Bir-
mingham, the statement sought to impose a discourse structure
on the Birmingham crisis that centered on legality.'82 Eschewing
“extreme measures”’ regarding racial problems,!83 the clergymen’s
underlying theme was to urge restraint on the part of protestors
and police in an effort to end the non-violent demonstrations then
taking place in Birmingham, shunting efforts at direct action to
the courts and negotiations between the African American com-
munity and the white leadership of the city.%* King rejected this
approach by insisting that legality alone was insufficient.!®> He
cut the legs out from under the clergymen’s call for negotiations
by showing that calls for further negotiation were fruitless:186 the
civil rights protestors had sought negotiations only to find that
the power structure in Birmingham was unwilling to act in good
faith.187

King then emphasized that order had to be connected to dee-
per values of freedom, equality, and justice.'8® Clinging to the law

180. Id.

181. Id. at 50.

182. See Statement by Alabama Clergymen, supra n. 21.

183. Id.

184. Id.

185. See e.g. Letter from a Birmingham Jail, supra n. 18, at 842-843 (noting that the
Nazi regime functioned under a cloak of legality and anti-communist demonstrators in
Hungary were considered to be acting illegally).

186. Id. at 837-838.

187. Id.

188. See e.g. id. at 841-843, 845-846, 850—-851. King’s underlying point about the in-
sufficiency of legality by itself to serve as a guidepost for a healthy civic culture was echoed
years later by another dissident for human rights, the late Aleksandr Isayevich Solzhenit-
syn. See Aleksandr Isayevich Solzhenitsyn, A World Split Apart, http://www.orthodoxy
today.org/articles/SolzhenitsynHarvard.php (June 8, 1978). In that address, Solzhenitsyn
argued that law, while necessary to build a decent society, is not enough on its own to
accomplish the task:

Western society has chosen for itself the organization best suited to its purposes
and one I might call legalistic. The limits of human rights and rightness are
determined by a system of laws; such limits are very broad. People in the West
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simply for the sake of law is not enough to preserve a decent civil
society; for King, the law was a necessary component to a larger
mission than mere order. King’s essential posture with regards to
the question of civil disobedience, the position that undergirds his
entire defense of his actions in Birmingham, is summed up in a
single statement where he asks his audience to “understand that
law and order exist for the purpose of establishing justice and
that when they fail in this purpose they become the dangerously
structured dams that block the flow of social progress.”® Once
King has set this discourse structure in place, the call for order
issued by the clergymen in their April 12, 1963 statement rings
hollow. King has reduced their arguments to the point where the
clergymen’s call for order is simply untenable.

B. Using Organizational Structure to Prime the Argument

The second exemplary technique that King used in the Letter
from a Birmingham Jail involves the organization of his specific
arguments. To build on the theory of freedom that undergirds the
letter, King used the structural arrangement of material in the
letter to reinforce both his credibility as an advocate and his spe-
cific arguments. The idea of using written structure itself as part

have acquired considerable skill in using, interpreting, and manipulating law
(though laws tend to be too complicated for an average person to understand
without the help of an expert). Every conflict is solved according to the letter of
the law and this is considered to be the ultimate solution.

If one is risen from a legal point of view, nothing more is required, nobody may
mention that one could still not be right, and urge self-restraint or a renuncia-
tion of these rights, call for sacrifice and selfish risk: this would sound simply
absurd. Voluntary self-restraint is almost unheard of: everybody strives to-
ward further expansion to the limit of the legal frames. (An oil company is le-
gally blameless when it buys up an invention of a new type of energy in order to
prevent its use. A food product manufacturer is legally blameless when he poi-
sons his produce to make it last longer: after all, people are free not to pur-
chase it.)

I have spent all my life under a Communist regime and I will tell you that a so-
ciety without an objective legal scale is a terrible one indeed. But a society
based on the letter of the law and never reaches any higher fails to take full ad-
vantage of the full range of human possibilities. The letter of the law is too cold
and formal to have a beneficial influence on society. Whenever the tissue of life
is woven of legalistic relationships, this creates an atmosphere of spiritual me-
diocrity that paralyzes man’s noblest impulses.
Id.
189. Letter from a Birmingham Jail, supra n. 18, at 842.
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of legal argumentation is nothing new.!® The basic idea is to ar-
range written product in such as way as to shape the reader’s
perception of the material contained within the brief, memoran-
dum, letter, or other legal document being composed, using the
configuration of the document to increase the persuasive allure of
arguments to the reader. Used well, this approach “carefully
primes the reader by leading her, step-by-step, toward acceptance
of the final thesis that is the winning proposition for the advo-
cate.”191 The arguments are linked together in such a way that
“acceptance of one proposition leads inexorably to the next.”192

Of course, King did not compose his letter as a legal brief or
other type of legal document. Nevertheless, the letter is struc-
tured in such a way as to provide a good overview to legal advo-
cates about how to sequence material for persuasive effect. As
Kate Weatherly has explained, King introduces his argument in
the letter using techniques modeled along the lines of classical
rhetoric.19 As she explains, “King first establishes his goodwill
toward his audience, summarizes his argument, lays the ground-
work for an argument whose subject he asserts has been misre-
presented, and presents his credentials.”’* As Weatherly notes,
this pattern of presentation is similar to that found in an appel-
late brief.195

To expand on Weatherly’s analysis of King’s letter, if one
looks closely at the way King’s letter is constructed, the parallels
between it and a reply brief are easily perceived. The first para-
graph of King’s letter functions as an introduction noting the pur-
pose of his presentation.'%¢ He provides a persuasively written
summary of facts in the second paragraph, explaining his role in
the Birmingham demonstrations and that he was in the city by
invitation.'9” In the fourth paragraph, he sets forth the basic the-
sis of his argument in defense of his involvement in the direct ac-

190. See Stanchi, supra n. 12, at 415 (explaining how “much of the conventional wisdom
of legal writing incorporates” the idea of using structure to further the persuasive impact
of an argument).

191. Id.

192. Id.

193. Weatherly, supra n. 17, at 25.

194. Id.

195. Id.

196. Letter from a Birmingham Jail, supra n. 18, at 835.

197. Id. at 835-836.
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tion campaign then underway in Birmingham.!¥® He then begins
the body of the letter, methodically and systematically attacking
the arguments set forth in the Alabama clergymen’s statement,9°
explaining that far from being dangerous outsiders, he and his co-
workers stood at the center of the American tradition of national
identity and purpose.

Starting with the question of whether he was an outsider to
the Birmingham community2°—a threshold point he had to re-
fute in order to have any moral legitimacy as a participant in lo-
cal struggle for racial justice—King quickly attacked the asser-
tions of the Alabama clergymen in two ways. He first noted that
the organization he leads, the Southern Christian Leadership
Conference, has affiliated branches across the South including
Alabama and the City of Birmingham.20! Institutionally, King
was no stranger or outsider; his organization was present in the
community, and had been prior to the start of the then-recent civ-
il rights protests.202 After establishing his institutional ties to
Birmingham, King then launched into a moral defense of his ac-
tivities in Birmingham, based on the idea of human interconnec-
tedness.203  “Whatever affects one directly, affects all indirect-
ly.”204 Because of this linkage between people, the members of the
American national community have a stake in the actions and
conditions present in each locale in the country.29> “Anyone who
lives inside the United States can never be considered an outsider
anywhere within its bounds,”206 King wrote. In such an intercon-
nected world, the idea of an “outside agitator” has no merit.207

After dealing with the threshold question of his status as an
“outsider,” King then moves to rebut the arguments posed by the
clergymen in the April 12, 1963 statement. He points to the un-
derlying cause of the demonstrations then gripping the city, iden-
tifying the relentless imposition of segregation by means both le-

198. Id. at 836.

199. Id. at 838-845.
200. Id. at 835.

201. Id. at 835-836.
202. Id.

203. Id. at 836.
204. Id.

205. Id.

206. Id.

207. Id.
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gal and illegal as the culprit.28 He presented the evidence that
the demonstrators attempted to resolve the situation without re-
sorting to civil disobedience;2%® he recounted efforts to negotiate a
solution to the racial problems present in Birmingham;?1° and of
suspensions and delays in beginning the direct action cam-
paign.?l! These facts are presented not simply for their own sake,
but to lay a factual foundation for King to use when he explained
why direct action at that time was necessary.212

As King continued his argument, he employed references to
theological and secular principles that continually move the read-
er deeper and deeper toward the central values regarding law,
social policy, and human equality that stood at the core of King’s
work: racial justice,?!3 love,2!4 equality,?!® and freedom.26 He of-
fered rebuttals to charges made against his work, that he was an
anarchist,?!7 that his non-violent protests lead to violence,?!8 that
he was impatient,?!9 and that he was an extremist.?20 He coun-
tered each one of these arguments, building on his previous
statements to create a forward flow to his overall presentation,
reminding the reader throughout that freedom’s inexorable call
was the driving force of what was taking place in the South and
across the country in regard to civil rights.221

A specific example of this technique can be seen in his discus-
sion of the allegations made in the Statement by the Alabama
Clergymen that the civil rights protestors in Birmingham were
engaging in “extreme measures.”??2 Far from being an extremist,
King argued that he himself stood between two different streams
in the African-American community. One stream that, either out
of exhaustion or comfort, had accepted segregation, and another

208. Id. at 836-837.

209. Id. at 836-838

210. Id. at 837-838

211. Id. at 838-839

212. Id.

213. Id. at 844.

214. Id. at 845.

215. Id.

216. See id. at 842, 848-849.
217. Id. at 841.

218. Id. at 844-845.

219. Id. at 839-840, 843-844.
220. Id. at 844-845.

221. Id. at 835 et seq.

222. Statement by Alabama Clergymen, supra n. 21.
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stream that had become so radicalized by the struggle against
segregation so as to embrace “bitterness and hatred,” moving
dangerously “close to advocating violence.”?23 King saw expres-
sion of this radicalized sentiment in the growing ranks of “black
nationalism” and separatism as characterized by groups like the
Nation of Islam.22¢ “Nourished” by African-American “frustration
over the continued existence of racial segregation,”??> this radica-
lized movement did not seek to tie itself to the best traditions
about America.?26 Instead, King argued, “this movement is made
up of people who have lost faith in America, who have absolutely
repudiated Christianity, and who have concluded that the white
man is an incorrigible ‘devil.”227

Without the philosophy of nonviolence that was part and par-
cel of the Civil Rights Movement, King was involved in, he ex-
plained, the only other option would be violence.228 And, as King
points out, simply seeking to “dismiss” civil rights activists as
“rabble-rousers” and “outside agitators,” will do nothing more
than result in a “frightening racial nightmare” as African-
Americans would likely “seek solace and security in black-
nationalist ideologies. . . .”229 The yearning for freedom, as King
noted, is unstoppable; it “eventually manifests itself.”230 To try to
stop 1it, to try to prevent African-Americans from peaceful
marches and other forms of non-violent protest would only lead to
the “many pent-up resentments and latent frustrations” of the
African-American community to “seek expression through vi-
olence.”?! King’s work made possible for “normal and healthy
discontent [to] be channeled into the creative outlet of nonviolent
direct action.”232

Another example of King’s use of this rhetorical technique
can be seen in King’s statements of disappointment with the
white church,?33 with white moderates, 23¢ and with the praise

223. Letter from a Birmingham Jail, supra n. 18, at 844.
224. See id. at 844-845.
225. Id. at 844.

226. Id.

227. Id.

228. Id. at 844-845.
229. Id. at 844.

230. Id.

231. Id. at 844845
232. Id. at 845.

233. Id. at 846-849.
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that the authors of the clergymen’s statement had for the Bir-
mingham Police Department.235 In voicing his disappointment,
King did not fall into bitterness or angry denunciations; rather,
he used the examples of the failings of those who, in his argu-
ment, should be his allies, to bolster his point that the Civil
Rights Movement will be vindicated because the fight for freedom
1s unstoppable.z36  After detailing his frustration with the lack of
support he and the Civil Rights Movement had received from or-
ganized religion in the south, he noted with gratitude that many
in the ranks of the religious had supported the movement, suffer-
ing for their support, and providing hope in the face of “the dark
mountain of disappointment” that King felt.237 Returning to the
theory of America’s call to justice and equality as part of its
founding as a nation, King voiced confidence in that vision even in
light of the failings of those people of faith who stood against the
Civil Rights Movement. His ultimate hope was based on the na-
ture of America’s sacred destiny as a nation:

I hope the church as a whole will meet the challenge of this
decisive hour. But even if the church does not come to the
aid of justice, I have no despair about the future. I have no
fear about the outcome of our struggle in Birmingham, even
if our motives are at present misunderstood. We will reach
the goal of freedom in Birmingham and all over the nation,
because the goal of America is freedom. Abused and scorned
though we may be, our destiny is tied up with America’s des-
tiny. Before the pilgrims landed at Plymouth, we were here.
Before the pen of Jefferson etched the majestic words of the
Declaration of Independence across the pages of history, we
were here. For more than two centuries our forebears la-
bored in this country without wages; they made cotton king;
they built the homes of their masters while suffering gross
injustice and shameful humiliation—and yet out of a bottom-
less vitality they continued to thrive and develop. If the in-
expressible cruelties of slavery could not stop us, the opposi-
tion we now face will surely fail. We will win our freedom

234. Id. at 843.
235. Id. at 849-850.
236. Id.

237. Id. at 848.
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because the sacred heritage of our nation and the eternal
will of God are embodied in our echoing demands.238

That last quotation from King’s letter sets the stage for the
ultimate summation of the thesis that he has been developing
throughout his text: the Civil Rights Movement stands within the
great American tradition of faith, politics, and civic life.23? King
ties all the strands of his presentation together to make his essen-
tial point that the civil rights protestors in Birmingham and
throughout the South were not dangerous innovators, but were
instead acting in accord with the deepest and most powerful aspi-
rations of the religious and secular communities in America;240
they were not outside agitators as the clergymen’s statement had
suggested; no, they were “real heroes.”?4l While the Civil Rights
Movement was, as King earlier in the letter acknowledges, a “so-
cial revolution,”?4? it was, like the American Revolution itself, a
conservative one, recalling the South and the entire country to
return to the sources upon which our nation’s democracy was
built. As King puts it,

One day the South will know that when these disinherited
children of God sat down at lunch counters, they were in re-
ality standing up for what is best in the American dream
and for the most sacred values in our Judaeo-Christian her-
itage, thereby bringing our nation back to those great wells
of democracy which were dug deep by the founding fathers
in their formulation of the Constitution and the Declaration
of Independence.24?

In this final substantive argument, King closes the circle of
his argument and leads his readers back to his initial point: he
and his fellow protestors were not “outside agitators.”?4¢ Far from
being alien to the locale of Birmingham or the ideas of American
civic culture, King shows that the Civil Rights Movement was a
native part of the great political, social, and theological story of

238. Id. at 848-849.
239. Id. at 850.

240. Id.

241. Id.

242. Id. at 845.

243. Id. at 850.

244. Id. at 836-837.
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America; that civil rights demonstrators “were in reality standing
up for what is best in the American dream.”?*> In King’s over-
arching vision, reflected in the themes and arguments he devel-
oped in the letter, the Civil Rights Movement was a journey to the
core of the American experience. Its task was not one of inven-
tion, but of recollection, a task to call the South’s attention back
to remembering the promises of freedom and equality made by
the American founding in light of the will of the superintending
Providence governing the destiny of America.24¢ King’s use of
structure in the letter to aid in presenting this key point is an
effective demonstration of the technique of priming via large-scale
organization to help increase the persuasive power of an argu-
ment.

C. Use of Authority

Legal authority serves as one of the premises upon which le-
gal reasoning is based.24” As the grounds upon which arguments
are made, the selection and use of legal authorities are pivotal to
successful argumentation of a case. Very much like a lawyer cit-
ing authorities in a brief, King uses theological and historical ex-
amples and authorities to buttress his argument and appeal to his

245. Id. at 850.

246. Id.

247. See Pierre Schlag & David Skover, Tactics of Legal Reasoning 11 (Carolina Aca-
demic Press 1986); see also Wilson Huhn, The Five Types of Legal Argument 13 (2d ed.,
Carolina Academic Press 2008). Huhn notes that

Legal arguments may be based upon text, intent, precedent, tradition, or policy
analysis. Each type of legal argument springs from a different source of law.
Each type of argument functions as a rule of recognition. Each type of argu-
ment is based upon a different set of evidence. And each type of argument
serves different values.

Huhn, supra n. 246 (emphasis in original). Huhn continues,

The five types of legal arguments represent different conceptions of what law is.
Law may be considered to be legal text itself. It may be regarded as what the
text meant to the people who enacted it into law. Law may be conceived of as
the holdings or opinions of courts setting forth what the law is. It may be
thought of as the traditional ways in which members of the community have
conducted themselves. Finally, law may be understood as the expression of the
underlying values and interests that the law is meant to serve. The five types
of legal argument arise from these different sources of law.

Id.
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readers.?*® King’s use of these authorities contains valuable les-
sons for legal advocates regarding the use of authority in argu-
ment in general. Far from simply being the rhetorical equivalent
of seminary-level name dropping, King employed a sophisticated
approach to deploying theological authorities to rebut the conten-
tions of the April 12, 1963 clergymen’s statement, using those au-
thorities to undercut the position set forth by the clergymen.

In beginning this exploration of King’s use of authority, let’s
go back and look a little more closely at the signatories of the
April 12, 1963 clergymen’s statement. Those signatories, who
identified themselves along with their religious traditions, are as
follows:

e two Catholic signatories, local Alabama bishops
C.C.d. Carpenter and Joseph A. Durick;

. one Jewish signatory, Rabbi Milton L. Grafman, of
Temple Emanu-El in Birmingham,;

e two Methodist signatories, Bishop Paul Hardin and
Bishop Nolan B. Harmon;

o one Episcopalian signatory, George M. Murray,
coadjutor bishop of the Episcopal Diocese of Ala-
bama;

o one Presbyterian signatory, Edward V. Ramage,
moderator of the Alabama Synod of the Presbyte-
rian Church in the United States; and

o one Baptist signatory, Earl Stallings, pastor of the
First Baptist Church of Birmingham.249

248. 0Oddly enough, the theological content of King’s work and legacy is often over-
looked both at home and abroad. See Bente Clausen, For God’s Sake? American Religion
and Politics Viewed from Denmark, in Religion and American Politics: From the Colonial
Period to the Present 409, 409 (Mark A. Noll & Luke E. Harlow eds., 2d ed., Oxford U.
Press 2007) (“Martin Luther King, Jr., who is well known in Denmark, was and is consi-
dered only a civil rights hero; his faith as a driving force behind his actions is not well
known.”). For a discussion of some of the theological roots of King’s work, see Steven H.
Hobbs, Following the Drum Major for Justice: Reflections on Luther D. Ivory’s Toward a
Theology of Radical Involvement: The Theological Legacy of Martin Luther King, Jr., 50
Ala. L. Rev. 7 (1998).

249. Statement by Alabama Clergymen, supra n. 21; see also Letter from a Birmingham
Jail, supra n. 18, at 835 n. * (discussing how King identifies the signatories of the April 12,
1963 clergymen’s statement in his Author’s Note).
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For the early 1960s, this is a fairly ecumenical group, one
that spanned a wide gamut of theological traditions within the
broader Judeao-Christian tradition. A close reading of King’s let-
ter shows that he used theological authorities from each of their
traditions to counter their arguments and defend the actions of
the civil rights protestors in Birmingham. As one clergyman res-
ponding to fellow clergy from a multiplicity of theological trad-
tions, King tailored his use of religious authority to show that
elements of thought from those diverse traditions supported his
work. King used authority to both establish shared values with
his readers and, by so doing, create a persuasive link with them
as well. As a result, King both appealed to the theological con-
sciences of the clergymen and undercut the theological validity of
their own position; a valuable strategy for any advocate to pursue.
In this way, his work serves to provide an example to the legal
advocate of how to use recognized authority to undermine an op-
ponent’s position.

An appeal to shared values and principles is a powerfully
persuasive tool, and as Professor Kathryn Stanchi explains, is
received differently than an appeal framed by values that conflict
with those of the recipient.2’0 In such a situation, as Stanchi
notes, the recipient “will respond to any substantive arguments
that conflict with her beliefs by generating counterarguments,”25!
making it much more challenging for an advocate to persuade the
recipient.?52 King’s use of theological authority provides him with
a mechanism within the letter to challenge his audience’s position
while achieving as little disruption as possible to their fundamen-
tal values and belief-systems. King cites to important historical
and religious figures not simply because of the inherent value in
their message, but also because those authorities would be held in
high regard by his audience. As Kurt Saunders has noted, “[t]he
persuasiveness of an argument always depends upon what the
relevant audience regards as persuasive. The audience decides
when and to what extent a claim has been justified by the argu-
ments.”?53 While appeals to a given religious authority have little
if any persuasive effect on those who stand outside of that partic-

250. Stanchi, supra n. 12, at 442.

251. Id.

252. Id.

253. Saunders, supra n. 5, at 567 (emphasis in original).
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ular religious tradition,?5* King’s use of religious argument and
authority was targeted to his audience. As theologian Martin
Marty has observed, King used religious sources that resonated
with his readers; his use of “scriptural authority and sacred lan-
guage based on it could reach his black community and the larger
American audience.”255

King’s reference to and use of the ideas of key Protestant,
Catholic, and Jewish theologians, as well as more sparse refer-
ences to secular American historical figures, functions to provide
a necessary persuasive link to his audience, a link that had to be
established in light of the controversial nature of his actions in
engaging in civil disobedience in Birmingham. In his use of the
work of particular theologians from a variety of religious tradi-
tions, King managed to appeal to the specific theological back-
grounds of the signatories of the April 12, 1963 clergymen’s
statement, and demonstrate that his work was true to their own
religious sensibilities, incorporating and integrating Catholic,
Jewish, and Protestant thought—ancient and modern—into his
understanding of the binding moral authority of the law and the
injustice inherent in segregation. Rather than attacking or de-
nouncing the clergymen themselves for issuing the statement,
King uses their own theological authorities to demonstrate the
integrity of his position—an effective tactic for lawyers to emu-
late.

There are two prime examples of King’s use of this technique
in the letter. First, King sought to demonstrate that the civil
rights work in Birmingham was grounded in work by theologians
from the signatories’ own theological traditions. In so doing, King
grounds his argument in the work of landmark American Protes-
tant theologian Reinhold Niebuhr, employing Niebuhr to help ex-
plain to his audience why civil disobedience had been necessary
as part of the broader strategy to obtain recognition of civil rights:

My friends, I must say to you that we have not made a single
gain in civil rights without determined legal and nonviolent
pressure. Lamentably, it is an historical fact that privileged
groups seldom give up their privileges voluntarily. Individ-
uals may see the moral light and voluntarily give up their

254. See Marty, supra n. 50 at 350 (discussing George Kennedy, New Testament Inter-
pretation Through Rhetorical Criticism (U. N.C. Press 1984)).
255. Id.
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unjust posture; but, as Reinhold Niebuhr has reminded us,
groups tend to be more immoral than individuals.256

King’s reference to Reinhold Niebuhr in support of the need
for direct action as part of the broader Civil Rights Movement is
telling. Niebuhr was one of the most influential and respected
professional theologians in mid-twentieth century America.25? A
professor at Union Theological Seminary in New York, Niebuhr
was a widely read Protestant theorist on the relationship between
religious faith and civil power.2’® Niebuhr’s point, noted by King,
about group dynamics is the subject of what was one of his most
notable works, Moral Man and Immoral Society,?*® a book that
avoids an overly optimistic view of social progress.260 By referenc-
ing Niebuhr, King demonstrated that the need for direct action
was not the product of frustration or utopian impatience, but ra-
ther was grounded in the work of one of the most notable Ameri-
can Protestant theological thinkers of the time.

Niebuhr was not the only noted Protestant theologian cited
by King; slightly later in the letter, King employed the definition
of sin developed by noted Protestant theologian Paul Tillich.26!
Tillich was, like Niebuhr, one of the most prominent Protestant
theologians of the mid-twentieth century. King quoted Tillich’s
definition of sin as “separation”?62 to make the point that segrega-

256. Letter from a Birmingham Jail, supra n. 18, at 838.

257. For a discussion of Niebuhr’s importance as a Protestant theologian, see Langdon
Gilkey, Introduction, in Reinhold Niebuhr, Moral Man and Immoral Society: A Study in
Ethics and Politics xi, xi—xii (Westminster John Knox Press 2001).

258. See id. at xii.

259. See generally Reinhold Niebuhr, Moral Man and Immoral Society: A Study in
Ethics and Politics (Westminster John Knox Press 2002).

260. Gilkey, supra n. 256, at xvi.

261. Letter from a Birmingham Jail, supra n. 18, at 840.

262. For an overview of Tillich’s theory of sin as separation, see Paul Tillich, The Shak-
ing of the Foundations 154-163 (Charles Scribner’s Sins 1948). As Tillich puts it, “[t]o be
in the state of sin is to be in the state of separation. And separation is threefold: there is
separation among individual’s lieves, separation of a man from himself, and separation of
all men from the Ground of Being.” Id. at 154-155. Examining how this sin separates
people from each other in the social sphere, Tillich wrote,

The most irrevocable expression of the separation of life from life today in the
attitude of social groups within nations towards each other, and the attitude of
nations themselves towards other nations. The walls of distance, in time and
space, have been removed by technical progress; but the walls of estrangement
between heart and heart have been incredibly strengthened.

Id. at 157-158.
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tion was immoral.263 King then employed Tillich’s definition of sin
in order to demonstrate the moral illegitimacy of the segregation
regime. As King asked, what better example of separation could
there be than segregation, “an existential expression of man’s
tragic separation, his awful estrangement, his terrible sinful-
ness?’264

Since King was appealing not only to the Protestant pastors
who signed the clergymen’s statement, but also to the Catholic
and Jewish clergy who were signatories, as a good advocate he
naturally sought to demonstrate that the civil rights work in
Birmingham was grounded in principles accepted within the
Catholic and Jewish theological traditions as well.265 To further
his argument in this regard, he incorporated key ideas from three
significant theologians from outside the Protestant tradition. The
first of these theologians was St. Augustine of Hippo,2¢¢ one of the
single most influential theologians in the history of Christianity
and a key theological figure in the western Christian tradition,
both Catholic and Protestant. King quotes Augustine directly
that “an unjust law is no law at all,”267 a quote that King uses to
support his position that “one has a moral responsibility to dis-
obey unjust laws.”268

Augustine was not the only Catholic theologian whom King
quoted; he also referenced St. Thomas Aquinas, a medieval theo-
logian who by papal decree was considered, at the time King
wrote the letter, to be a model for theological and philosophical
inquiry in Roman Catholic theology.26 King references Aquinas

263. Id.

264. Id.

265. Id.

266. Id. For an overview of the life of St. Augustine, see the entry for St. Augustine of
Hippo in the Catholic Encyclopedia, available online at http://www.newadvent.org
/cathen/02084a.htm.

267. Letter from a Birmingham Jail, supra n. 18, at 840.

268. Id.; see also Robert P. George, Natural Law and Civil Rights: From dJefferson’s
“Letter to Henry Lee” to Martin Luther King’s “Letter from a Birmingham Jail”, 43 Cath. U.
L. Rev. 143, 156 (1993) (seeing King’s argument regarding the moral permissibility of civil
disobedience in the face of unjust laws as an appeal to natural law principles).

269. See Pope Leo XIII, Aeterni Patris 9§ 31 (Aug. 4, 1879) (available in English at
http://www.vatican.va/holy_father/leo_xiii/encyclicals/documents/hf_1-xiii_enc_04081879
_aeterni-patris_en.html). As Pope Leo wrote regarding the place of St. Thomas Aquinas in
Catholic thought:

While, therefore, We hold that every word of wisdom, every useful thing by
whomsoever discovered or planned, ought to be received with a willing and
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by name in providing the definition of an unjust law: “[t]o put it
in the term of St. Thomas Aquinas: [a]n unjust law is a human
law that is not rooted in eternal law and natural law.”2?0 This
quotation, deployed by King, provided direct Catholic support for
the idea that simply because a particular custom or social practice
1s enacted into human life does not necessarily mean that such a
custom or practice is morally legitimate.

King then references Martin Buber, a mid-twentieth century
Jewish Hasidic theologian and philosopher, when explaining how
segregation statutes degrade the human personality by deperso-
nalizing the relationship between human beings into one of sub-
ject and object, rather than of equal persons, thereby reducing
“persons to the status of things.”?” As with his discussion of Nie-
buhr,272 King incorporates one of Buber’s key ideas and the very
language from the title of one of Buber’s most famous works, I
and Thou,?” to make his case that segregation is not only wrong
from a secular point of view, but “morally wrong and sinful.”274

The second example of King’s use of authoritative sources in
the letter involves King’s reply to the charge that he was an ex-
tremist.2’> In part of his reply to this charge, King noted that he
had been “initially disappointed” at being thought of as extreme,

grateful mind, We exhort you, venerable brethren, in all earnestness to restore
the golden wisdom of St. Thomas, and to spread it far and wide for the defense
and beauty of the Catholic faith, for the good of society, and for the advantage of
all the sciences. The wisdom of St. Thomas, We say; for if anything is taken up
with too great subtlety by the Scholastic doctors, or too carelessly stated—if
there be anything that ill agrees with the discoveries of a later age, or, in a
word, improbable in whatever way-it does not enter Our mind to propose that
for imitation to Our age. Let carefully selected teachers endeavor to implant the
doctrine of Thomas Aquinas in the minds of students, and set forth clearly his
solidity and excellence over others. Let the universities already founded or to be
founded by you illustrate and defend this doctrine, and use it for the refutation
of prevailing errors. But, lest the false for the true or the corrupt for the pure be
drunk in, be ye watchful that the doctrine of Thomas be drawn from his own
fountains, or at least from those rivulets which, derived from the very fount,
have thus far flowed, according to the established agreement of learned men,
pure and clear; be careful to guard the minds of youth from those which are
said to flow thence, but in reality are gathered from strange and unwholesome
streams.
Id.

270. Letter from a Birmingham Jail, supra n. 18, at 840.

271. Id.

272. Id. at 838.

273. Id. at 840; see also Martin Buber, I and Thou (Simon & Schuster 1971).

274. Letter from a Birmingham Jail, supra n. 18, at 840.

275. Id. at 843-845.
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but then came around to “gain[] a measure of satisfaction from
the label.”27¢ King then recalled great figures from history who
were considered to be extremists, including some noteworthy his-
torical secular figures like Abraham Lincoln and Thomas Jeffer-
son,2’” but mostly religious figures.2’® In his list he includes the
Apostle Paul, Martin Luther (the founder of the Protestant Re-
formation), and John Bunyan,2” the author of one of the most
widely read Protestant devotional books of all time, The Pilgrim’s
Progress.280 He quotes from the biblical prophet Amos, “[l]et jus-
tice roll down like waters and righteousness like an ever-flowing
stream.”?81 But bookending his discussion on this point were ex-
plicit references to the founder of Christianity itself, Jesus of Na-
zareth. He begins his argument about extremism with the ques-
tion, “[w]as not Jesus an extremist for love[?]"282 He ends his ar-
gument with an appeal to the example of Jesus’ sacrificial death:

So the question is not whether we will be extremists, but
what kind of extremists we will be. Will we be extremists
for hate or for love? Will we be extremists for the preserva-
tion of injustice or for the extension of justice? In that dra-
matic scene on Calvary’s hill three men were crucified. We
must never forget that all three were crucified for the same
crime—the crime of extremism. Two were extremists for
immorality, and thus fell below their environment. The oth-
er, Jesus Christ, was an extremist for love, truth and good-
ness, and thereby rose above his environment. Perhaps the
South, the nation and the world are in dire need of creative
extremists.283

It 1s difficult to imagine, within a Christian context, a more
powerful example of righteous action than Jesus’ suffering and

276. Id. at 845.

277. Id.

278. Id.

279. Id.

280. See John Bunyan, The Pilgrim’s Progress (Oxford U. Press 2003).

281. Letter from a Birmingham Jail, supra n. 18, at 845 (quoting the Book of Amos
5:24, which reads as follows in King James Version, “But let judgment run down as wa-
ters, and righteousness as a mighty stream.” It is likely that King was quoting the verse
from the Revised Standard Version translation, which reads identically to the quote used
in the letter: “But let justice roll down like waters, and righteousness like an ever-flowing
stream.”).

282. Id.

283. Id.
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death on the cross. Indeed, within the New Testament, the idea
of self-sacrificial love is held up as the ultimate standard of love:
“Greater love hath no man than this, that a man lay down his life
for his friends.”?8¢ King’s use of the religious examples of Jesus,
Paul, Amos, Luther, Bunyan, as well his use of the example of the
secular figures like Lincoln and Jefferson, turns the charge of ex-
tremism on its head. Given such authorities, one might ask, who
would not want to be an extremist? Far from being a badge of
shame, to stand with such men is a badge of honor, it is to be an
extremist for justice, an extremist for love—it is to be, in King’s
words, a “creative extremist[ ].”285

D. Plain (But Not Boring) Language

In addition to providing examples of using theory, structure,
and authority to support a persuasive argument, the Letter from
a Birmingham City Jail also provides a good example of using
evocative words and phrases for persuasive effect while at the
same time maintaining a tone and cadence to the language used
so the reader remains engaged in the text. Anyone who is famili-
ar with trends within the teaching of legal research and writing
knows that there is a high premium paid in legal writing circles
to the need for using plain language in preparing arguments and
drafting documents.286 It is one of the nuances of teaching good
English writing that it is often better observed rather than mere-
ly explained. A thorough explanation of the basics and advantag-
es of plain English is quite useful for students, but it may be even
more effective if paired with examples of plain English writing
that will capture the students’ attention and let them experience
over the course of an entire reading the power of direct, clear lan-
guage on a reader.

Using the Letter from a Birmingham City Jail to introduce
persuasive legal writing has the advantage of being an interesting

284. John 15:13 (King James).

285. Letter from a Birmingham Jail, supra n. 18, at 845

286. For some examples of academic materials that emphasize plain English in legal
writing, see generally Bryan A. Garner, Legal Writing in Plain English: A Text with Exer-
cises (U. Chi. Press 2001); Richard C. Wydick, Plain English for Lawyers (5th ed., Carolina
Academic Press 2005); see also Debra R. Cohen, Competent Legal Writing—A Lawyer’s
Professional Responsibility, 67 U. Cin. L. Rev. 491, 501-504 (1999) (discussing the plain
English movement within the legal profession).
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example of good English writing. It is relatively concise,?8” can
easily be read in a single setting, grabs the attention, and is filled
with language that is both easy to understand and powerfully
evocative. As King himself noted, the letter was written from a
jail cell, and its composition reflects that.288 Yet, for all the diffi-
culty regarding the circumstances of its creation, the letter lacks
for the most part any pretentious or jargon-laden wording. The
language of the letter gains much of its power from its direct sim-
plicity. While there are places where the letter betrays the po-
lished preaching style for which King was so justly famous, its
most persuasive moments come not when it is soaring to the
heights, but when it is speaking of the challenges and stark bru-
tality faced by the African-American community under the regime
of segregation. And even when King’s language soars, it often
does so by use of vivid, descriptive language and a cadence of dic-
tion that use simple words and concepts. King hits the necessary
tone of the letter spot on.

When it comes to legal writing, plain language does not mean
boring and stale terminology. As Justice Antonin Scalia and
Bryan A. Garner noted in a recent publication, “[t]o say that your
writing must be clear and brief is not to say that it must be
dull.”289 In fact, the contrary is true. To get an idea of how this is
s0, let’s go back and look at a section of the letter we have already
encountered, only this time, pay attention to the specific words
used in the following passage:

We have waited for more than 340 years for our constitu-
tional and God-given rights. The nations of Asia and Africa
are moving with jetlike speed toward gaining political inde-
pendence, but we still creep at horse-and-buggy pace toward
gaining a cup of coffee at a lunch counter. Perhaps it is easy
for those who have never felt the stinging darts of segrega-
tion to say, “Wait.” But when you have seen vicious mobs
lynch your mothers and fathers at will and drown your sis-
ters and brothers at whim; when you have seen hate-filled
policemen curse, kick and even kill your black brothers and

287. The version of the letter published in the University of California, Davis Law
Review numbers only sixteen pages. See generally Letter from a Birmingham Jail, supra
n. 18.

288. Id. at 835, 850.

289. Antonin Scalia & Bryan A. Garner, Making Your Case: The Art of Persuading
Judges 112 (Thomson/West 2008).
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sisters; when you see the vast majority of your twenty mil-
lion Negro brothers smothering in an airtight cage of poverty
in the midst of an affluent society. . . .29

Note the kind of verbs that King is using here: wait, creep, feel,
see, lynch, drown, kick, kill, smother. What kind of verbs are
these? They are almost all Germanic in origin, deriving from
Middle English or Anglo-Saxon. “Waited” derives from the Mid-
dle English “waiten,” a word of Germanic origin, although related
to the Old French “waiter.”291 “Creep” comes to us from the Mid-
dle English “crepen,” which in turn tracks back to the Anglo-
Saxon word “creopan.”?9? “Felt” is the past tense of “feel,” a verb
with a similar pedigree in Middle English and Anglo-Saxon.2%
“Kill”294¢ and “kick” 29 both derive from Middle English, as do
“drown”2% and “smother.”297

Why does this matter? It matters because traditional English
words tend to be more direct and concrete than words of Latinate
origin. This point is made quite memorably in a passage from
George Orwell’s essay Politics and the English Language, in
which Orwell describes the literary effect of writing with Latinate
words: “inflated style is itself a kind of euphemism. A mass of
Latin words falls upon the facts like soft snow, blurring the out-
lines and covering up all the details.”298 Latinate words, especial-
ly the big, impressive Latin words, are often more ornate, but that
shiny linguistic patina often comes at a price—reduced verbal
clarity.299

This should not be taken to mean that legal advocates should
avoid all use of Latin loan-words in the English language in order
to write effectively. That would be impossible. While English is a
Germanic language, the vast majority of the words used in Eng-

290. Letter from a Birmingham Jail, supra n. 18, at 839.

291. The American Heritage College Dictionary 1541 (4th ed., Houghton Mifflin Co.
2004) [hereinafter American Heritage Dictionary].

292. Id. at 334-335.

293. Id. at 509.

294. Id. at 762.

295. Id. at 761.

296. Id. at 431.

297. Id. at 1309.

298. George Orwell, Politics and the English Language, in A Collection of Essays 167
(Harcourt Brace & Co. 1981).

299. See id. at 161 (observing that a result of an increased use of Latinate vocabulary
“Is an increase in slovenliness and vagueness”).
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lish consist of loan-words from Latin, either directly or through
French.3%0 Add to this the presence of a large number of Latin
phrases and terms of art in the legal world and it becomes clear
that a wholesale removal of Latinate words from legal writing is
neither advisable nor feasible. In addition, there are times when
it may be in the best interests of one’s client to deploy, as Orwell
put it, the “soft snow”30! of a Latinate vocabulary. But as a gen-
eral rule, a legal writer should err on the side of clarity and force-
fulness, and the deployment of such language can be aided by the
use, as often as possible, of a vocabulary derived from the historic
roots of the English language. This is particularly true because
Latinate words often have much less concrete and definite mean-
ings than the Anglo-Saxon or Middle English words they usually
replace. Try this as a thought experiment: replace any of the An-
glo-Saxon or Middle English verbs employed by King with their
Latin-derived equivalents. Is the language still as effective?
Sometimes the replacement would make sense, for example, if we
replaced the Middle English “kill” with the Latinate “extermi-
nate”302—but the Latinate word still feels more antiseptic than its
Middle English equivalent. “Exterminate” simply lacks the same
kind of visceral punch that the word “kill” provides. In other in-
stances the use of a Latinate word would not work at all. What
Latin word carries the quick simplicity of “felt”? Or the sharp
cruelty of “lynch”?303

300. See Tore Janson, A Natural History of Latin 172-173 (Merethe Damsgérd Seren-
sen & Nigel Vincent trans., Oxford U. Press 2004). As Janson explains, modern English
vocabulary has developed so that “[tlhe Germanic words, which have been in the language
since the beginning, are now just a small minority of all the words in an English dictio-
nary. The words that come from Latin and Greek, either directly or via French, are the
great majority. Estimates vary between three quarters and nine tenths. At most the
original Germanic words constitute no more than about twenty per cent.” Id. As Janson
notes, “English is a Germanic language which mainly consists of words that are not Ger-
manic.” Id. at 173.

301. Orwell, supra n. 296, at 167.

302. The word “exterminate” derives from Latin. American Heritage Dictionary, supra
n. 289, at 494.

303. “Lynch” as a word comes not from Latin or Old English, but derives instead from
the name of an individual, William Lynch. Id. at 826.
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1V. TEACHING PERSUASIVE ARGUMENT IN A MISSION-
ORIENTED ENVIRONMENT

The final benefit to be discussed in this Article regarding the
use of the Letter from a Birmingham City Jail to introduce persu-
asive advocacy 1s the value of the letter in reinforcing mission-
oriented legal education. As Professors Pamela Edwards and
Sheilah Vance have noted in their article Teaching Social Justice
Through Legal Writing,3** there are a number of concrete benefits
that accrue to incorporating social justice into the broader curri-
culum.3% For both faculty and student in social justice-oriented
law school environments, teaching towards mission via the incor-
poration of social justice themes into the teaching of persuasive
advocacy can be quite helpful in improving the value of law school
education in the context of persuasive advocacy. Edwards and
Vance address a number of different reasons why this is so, at
least two of which strongly support the particular usefulness of
the Letter from a Birmingham City Jail. First, the letter can pro-
vide students with an introduction to concepts related to social
justice and the role of lawyers in enabling or hindering social
change. Second, the letter provides an interesting vehicle that
can be used to explore the human background to legal problems.

In a mission-oriented environment that takes social justice
seriously, “[t]leaching social justice introduces students to attor-
neys’ role in developing law.”36 This means providing students
and lawyers with the tools necessary to approach their legal work
with an ethical concern, as Edwards and Vance put it, “to alle-
viate the effects of oppressive legal and socio-political power
structures in society.”?0” The Letter from a Birmingham City Jail
is an ideal introduction to this concept of the lawyer’s role. It
provides students with a view of the legal system from the pers-
pective of someone who was at the time marginalized by an op-
pressive power structure that sought to deprive him and others
like him of their equality under the law. By presenting material
from a first-person perspective, rather than through dry case ex-
cerpts or third-party accounts, the letter provides readers with a

304. Pamela Edwards & Sheilah Vance, Teaching Social Justice Through Legal Writ-
ing, 7 Leg. Writing 63 (2001).

305. See id. at 64-70.

306. Id. at 70.

307. Id.
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much more direct and vivid sense of the experience, including the
costs, that may be entailed in working for social justice.

The letter also provides an extraordinarily concise, yet con-
ceptually detailed, overview of some of the relevant theoretical
components of social justice work via King’s explanation of the
philosophical and theological foundations of his work for racial
equality. King’s discussion about natural law, for example, is for
all its brevity a masterful presentation of the normative role of
natural law theory in conceptualizing the moral underpinnings of
human dignity and civil rights.3® For law schools that have ex-
plicit social justice components to their mission statements, the
use of the letter provides an avenue for students and faculty to
discuss the nature and role of social justice, the moral and legal
origins of the concept of social justice, and the dynamic within the
legal system between order and necessary social change.

The second reason why the letter can serve as an effective
way to get legal advocates thinking about social justice regards
student interest. As Edwards and Vance point out, one benefit of
incorporating social justice components into legal teaching is that
such work allows students from a variety of backgrounds to re-
main connected to their experience of legal education. The Letter
from a Birmingham City Jail, because of its historical and cultur-
al importance as one of the lasting testaments of the work of King
and the Civil Rights Movement of which he was a part, has a good
deal of value in holding student’s attention. In my own classes
when I have had students read the letter and discuss its value as
an introduction to legal advocacy, the feedback I have received
has been overwhelmingly positive—students have found the letter
to be both informative and engrossing. In a legal curriculum
where students are often reading material quickly, the letter is
one of the rare examples of a text that can slow a reader down. It
demands attention, and as another law professor has noted, when
he has used the letter for a class exercise, “most students are as
engaged in the subject matter as I am.”309

308. See George, supra n. 267, at 1564-157. George looks beyond King’s short discus-
sion of natural law theory in the letter to see natural law’s interplay with civil rights as
the central theme of the letter; “The entire letter,” George writes, “is a meditation on natu-
ral law and civil rights.” Id. at 154.

309. Spencer, supra n. 17, at 220.
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Along with its inherent ability to capture student interest,
the Letter from a Birmingham City Jail can serve to introduce
students and lawyers to thinking about the human background of
legal problems. By providing students with a fuller picture of the
background of the Civil Rights Movement, abstract legal doctrines
regarding constitutional law, statutory construction involving the
civil rights acts, even the impact of local laws and ordinances on
legal issues, can be brought alive in a way that is difficult to do
when simply viewing the laws from a detached and abstract
viewpoint. Reading the letter can also be an experience in build-
ing empathic skills. One of the most compelling aspects of King’s
writing is its ability to draw the reader into the jail cell with
him—the distance between author and reader is bridged, even
across the decades. Further, by providing a glimpse into the hu-
man effects and consequences of legal regimes, use of the letter
can serve as a starting point for conversation about the real life
impact of the legal system, with all of its impersonal and occasio-
nally dehumanizing mechanisms, mechanisms that affect clients
and attorneys alike.3® Dealing with these mechanisms, and guid-
ing clients through them, is a big part of what lawyers do—not
simply looking at what the law is, but how the law is applied.

One example of the letter’s value in this regard can be seen
briefly in its discussion of the actual basis upon which King was
arrested during the Birmingham civil rights protest: marching
without a parade permit.31? This charge was based on a local or-
dinance, which on its face makes perfectly good sense. As King
noted in the letter, “there is nothing wrong in having an ordin-
ance which requires a permit for a parade.”?'2 The consequences
of not having some kind of permit requirement are easy enough to
imagine, and these kinds of ordinances are common throughout
systems of local governance. From a purely abstract point of
view, King’s arrest and jailing were perfectly sensible—the law
says no marching without a parade permit, he marched without a
parade permit, therefore he broke the law. Good deductive logic

310. For example, King’s arrest and incarceration in Birmingham, the background to
his composition of the Letter from a Birmingham City Jail, led in part to a United States
Supreme Court decision, Walker v. City of Birmingham, 388 U.S. 307 (1967). And while
Walker has been a widely taught case in the law school curriculum, most legal casebooks
do not note that King was even a defendant in the case. Oppenheimer, supra n. 18, at 826.

311. Letter from a Birmingham Jail, supra n. 18, at 835, 841.

312. Id. at 841.
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leads him straight to jail. But such an approach ignores the wid-
er human context in which King’s actions took place. His applica-
tion for a permit had been turned down in order to prevent his
protest from occurring. As King argued, this turned the ordin-
ance from a tool to protect a just civic order into a mechanism of
injustice: “such an ordinance becomes unjust when it is used to
maintain segregation and to deny citizens the First-Amendment
privilege of peaceful assembly and protest.”?!3 King’s point builds
on a deeper appreciation that a law, while it may be valid in the
abstract, is never applied in the abstract. In King’s case, the real
world application of the local ordinance regarding parade permits
impacted the struggle for basic human equality in regard to race.
And real world impact is something upon which a good legal ad-
vocate should always have his or her eye.

There is one challenge that may be raised to the use of the
Letter from a Birmingham City Jail, a challenge regarding what
Edwards and Vance refer to as “[s]tudent comfort.”?4 As they
note, “[s]tudents may be uncomfortable with issues that are too
personal or with issues they do not want to confront.”s’> The let-
ter can confront the reader with material that may cause discom-
fort on several different levels, and any academic use of the letter
needs to take those areas of potential discomfort seriously. To
look at one specific area, discomfort that may arise involves some
of King’s racial terminology in the letter. For example, in the let-
ter King repeatedly uses the word “Negro” to refer to African-
Americans, and while that word was perfectly respectable at the
time when he wrote the letter, the term is now considered offen-
sive to modern readers. More critically, when explaining the so-
cial impact of segregation on the African-American community, he
uses an inherently offensive derogatory term, used then and now
as an invective against African-Americans.?6 Without question
the presence of such terminology requires some sensitivity when
discussing the contents of the letter, but it also serves as an op-
portunity to raise issues with students regarding how changes in
perception and language and law shape each other. In that re-
gard, any potential discomfort that might be raised by the letter

313. Id.

314. Edwards & Vance, supra n. 304, at 76.

315. Id.

316. Letter from a Birmingham Jail, supra n. 18, at 839.
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can be turned into a learning opportunity for students and faculty
alike.

V. CONCLUSION

Learning the skill of persuasive legal advocacy is an impor-
tant component in legal education and legal practice. As a con-
stant component of the everyday work of the practicing attorney,
the ability to use persuasive rhetorical techniques is an essential
part of each lawyer’s tool kit. Since legal advocacy is a subset of
the broader practice of rhetoric, an examination of looking at oth-
er types of rhetorical works can be of value to the legal student or
practitioner looking to improve his or her skills at advocacy. Mar-
tin Luther King’s Letter from a Birmingham City Jail provides an
excellent example of one such rhetorical work that can be looked
upon with profit to introduce basic principles of effective persua-
sive argumentation. In the letter, King provides a comprehensive
overview of the basic principles of classical rhetorical method and
technique, providing examples of both Aristotle’s approach to per-
suasion based on the tri-part presentation of logos, pathos, and
ethos, and of Plato’s view of the necessary connection between
rhetoric and truth as set forth in the Dialogue Phaedrus.

In addition to classical rhetorical theory, King’s letter pro-
vides an excellent introduction to four basic strategies used in
legal advocacy: the construction of a theme; the use of priming in
developing an argument; the use of authority in supporting an
argument; and the use of plain, but not dull, language to commu-
nicate evocatively and directly to a target audience. Finally, the
use of the letter as an introduction to persuasive legal advocacy
can provide benefits in legal education by providing a vehicle that
can be used to inform students about human-centered approaches
to advocacy as well as mission-oriented concerns regarding social
justice. For teachers, students, and lawyers alike, Martin Luther
King Jr.’s Letter from a Birmingham City Jail has much to teach
regarding effective persuasive rhetoric and can serve as an effec-
tive instrument to introduce the techniques and skills of effective
legal presentation.



